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INTRODUCTION
Scope of the Guide
This article is a research guide that describes and analyzes re-
search materials that may be used to determine whether elements of a
computer program' are protectable ("copyrightable") under United
States copyright laws.2 This guide presents an organized evaluation of
1. Throughout this guide, the terms "computer program" and "software" denote a set of
instructions, stored on magnetic storage media or in a computer's memory, that directs the com-
puter to perform a particular task or set of tasks. There are, however, other types of computer
programs that exist as patterns ("masks") on the semiconductor chips that comprise computer
"hardware." Although this guide focuses primarily on the copyrightability of software, the guide
also covers many of the research materials describing the special statutory protection accorded
semiconductor chips.
2. This research guide takes no position concerning the proper scope of copyright law as
applied to computer programs. Rather, the guide is intended to serve primarily as a research
tool, available to all participants in the ongoing, hoty-contested software copyrightability debate.
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traditional legal materials as well as relevant non-legal sources, but all
materials considered are evaluated based on their relevance for resolv-
ing questions of software copyrightability.3 The survey of research
materials presented is designed to be useful both for the practitioner
who must decide whether a particular aspect of a client's, or a client's
competitor's, program is copyrightable and for the scholars or policy-
makers analyzing contemporary copyright doctrine as applied to com-
puter programs. Descriptions and analysis throughout the guide as-
sume familiarity with basic legal sources and at least some experience
with online information-retrieval services (e.g., Lexis and Westlaw).
Structure of the Guide
Part I: Overview: This section provides a basic overview of the
history and animating tensions of modem copyright law, distinguish-
ing copyrightability from related doctrinal issues. For those unfamil-
iar with computer programming, Part I also outlines the terminology
and structure of computer software. Citations to general materials on
copyright law and software design are included for easy reference.
Those who possess a basic understanding of software and copyright-
ability may wish to skip directly to Part II.
Part II: Strategies & The Best Tools: This section highlights a
number of the best available research tools and outlines a basic re-
search strategy for those interested in quick, but reliable, answers as
well as for those who wish to conduct exhaustive research. Each of
the materials described in this part is discussed in more detail in a later
section. The purpose of Part II is to provide a quick reference to par-
ticularly useful materials and to assist in prioritizing among the many
available resources.
Part III: Secondary Legal Sources: This part covers the wide
variety of secondary legal materials that describe the current state of
the law and offer interpretations of primary sources. Each category of
materials is described in a separate subsection; categories include peri-
odicals, looseleafs, treatises, books, legal encyclopedias, and
annotations.
Part IV: Primary Legal Sources: The authoritative sources of
copyright law are the Constitution, federal statutes, administrative reg-
ulations, and federal cases. This section explains the tools necessary
to locate relevant primary material. Also included in Part IV is a de-
3. Related legal issues-including determinations of infringement, preemption of state
law, and availability of remedies-are of undeniable importance, but they are beyond the scope
of this guide.
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scription of citators and other techniques for bringing research up-to-
date.
Part V: Online Services: Most online materials are described
and evaluated along with their print counterparts in parts III, IV, VI,
and VII. This section adds descriptions of additional materials avail-
able only online and an explanation of the structure of the many Lexis
and Westlaw files relevant to copyrightability. This section also in-
cludes brief descriptions of some non-legal online services, such as
America On-Line and CompuServe, which provide valuable computer
industry-related information.
Part VI: Directories/Associations/People: Because people are
often excellent sources of information, this section provides tech-
niques and sources for locating names, addresses and telephone num-
bers of government agencies, interested groups, and private
individuals.
Part VII: Computer Programming/Computer Industry: Depend-
ing on the nature of the copyrightability issue, a researcher may need
to understand the structure of a particular program or type of software.
This section describes some introductory sources on computer pro-
gramming and software design. Part VII also includes references to
information about the computer industry and the software market to
facilitate the comparison of different programs features.
Appendix A: Useful Library of Congress Subject Headings.
I. OVERVIEW
A. Copyright Law
Tracing its origins from eighteenth century England,' copyright
protection is a form of limited monopoly granted by the government to
authors of original intellectual works. The United States Constitution
specifically grants Congress the power to "promote the Progress of
Science and useful Arts, by securing for limited Times to Authors and
Inventors the exclusive Right to their respective Writings and Discov-
eries."5 Since 1790, Congress has utilized this power by protecting
certain forms of authorship under a copyright statute. The last major
revision of the Copyright Act occurred in 1976 (the "1976 Act")6 and
it extended copyright protection to "original works of authorship fixed
in any tangible medium of expression, now known or later devel-
4. Statute of Anne, 8 Anne ch. 19 (1710) (Eng.).
5. U.S. CoNsT. art. I, § 8, cl. 8.
6. Copyright Act of 1976, Pub. L. No. 94-553, 90 Stat. 25411 (1976), codified at 17
U.S.C. §§ 101-1010 (1988) [Unless otherwise noted, all citations to the United States Code refer
to the 1988 version of the code.].
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oped."7  In 1980, Congress amended §§ 1018 and 1179 of the 1976
Act in an attempt to clarify the extent of copyright protection afforded
to computer programs."0 Four years later, in 1984, Congress added
the Semiconductor Chip Protection Act ("Semiconductor Act"),'1
which specifically protects the patterns ("mask works") on the physi-
cal "chips" that perform processing in modem computers. The Semi-
conductor Act gives a more limited form of protection to mask works
fixed in computer chip circuitry.
Although copyright protection has been extended to a broad
range of "works of authorship," including some aspects of computer
programs, it is a fundamental tenet of copyright law, first expressed in
Baker v. Selden,"2 that only an author's original expression of an idea
is protected; an idea itself may not be copyrighted. Thus, if he were
alive today, Shakespeare might copyright his particular expression of
the idea of a tragic hero's rise and fall (e.g., the text of Hamlet), but he
could not copyright the idea of a tragic hero's rise and fall itself. This
notion is referred to as the idea/expression dichotomy. 3 Furthermore,
copyright does not protect purely "utilitarian" works. That is, one
may not obtain a copyright in a work, such as a desk, whose only
value is that it serves some useful function-this is the essence of the
utilitarian/non-utilitarian dichotomy.' 4
The idea/expression and utilitarian/non-utilitarian dichotomies
are central elements of copyright doctrine. Both are codified today at
17 U.S.C. § 102(b), which provides that copyright does not protect
"an idea, procedure, process, system, method operation, principle, or
discovery." Additional introductory and general discussion of copy-
right law may be found in:
7. 17 U.S.C. § 102(a).
8. 17 U.S.C. § 101 (definitions).
9. 17 U.S.C. § 117 (computer programs).
10. See Pub. L. No. 96-517,94 Stat. 3028 (1980), codified at 17 U.S.C. §§ 101, 117 (1976
Supp. IV (1988)); H.R. REP. No. 96-1307, 96th Cong., 2d Sess. 5 (1980), reprinted in 1980
U.S.C.C.A.N. 6460, 6506.
11. 17 U.S.C. §§ 901-914.
12. 101 U.S. 99 (1879).
13. Id. See also Apple Computer, Inc. v. Franklin Computer Corp., 714 F.2d 1240, 1252-
53 (3d Cir. 1983), cert. dismissed, 464 U.S. 1033 (1984).
An important variant on the idea/expression dichotomy is known as the "merger" doctrine,
which holds that where there are only a small number of ways to express a particular idea,
copyright protection does not apply. Thus, for example, copyright protection does not extend to
a description of the rules of a game because the expression of the rules "merges" into the idea of
the game. See Morrissey v. Procter & Gamble Co., 379 F.2d 675 (Ist Cir. 1967).
14. For example, the United States Supreme Court held, in Mazer v. Stein, 347 U.S. 201
(1954), that the creator of a statuette that served as a lamp base was entitled to copyright protec-
tion only to the extent that the statuette had artistic or aesthetic value apart from its functionality
as part of a lamp.
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• ARTHUR R. MILLER & MICHAEL H. DAVIS, INTELLECTUAL PROP-
ERTY, PATENTS TRADEMARKS, AND COPYRIGHT IN A NUTSHELL
(2d ed. 1990) [423 pages] (particularly The Subject Matter of
Copyright, pp. 290-319).
" FRANK H. FOSTER & ROBERT L. SHOOK, PATENTS, COPYRIGHTS
& TRADEMARKS 143-153 (1989) [236 pages].
Neither work is detailed, but both provide good basic discussions
of copyright law and help to place copyright protection in perspective
by explaining the relationship among copyright, patent, and trade se-
cret protection.
B. Computer Programs
A computer program is a series of instructions ("computer code")
that tells a computer how to perform a particular task. In many ways,
a program is analogous to a cake recipe, which contains the instruc-
tions for mixing and baking a cake. Unlike the typical cake recipe,
however, a program is written in one of various computer languages.
The many types of computer languages range from those actually used
and understood by human programmers ("source code") to the strings
of ls and Os used internally by the machine ("object code"). One as-
pect of each computer program is its code, but programs also produce
distinctive screen displays, like the display of brightly colored imagi-
nary characters on the screen of a Pac-Man video game or the replica
of an accountant's ledger generated by. a spreadsheet program. These
screen displays themselves are protected by copyright
("copyrightable").
Moreover, each program that interacts with human beings
("users") must have what is called a "user interface." Such an inter-
face, often called the "look and feel" of a program, consists-loosely
speaking-of (1) the elements of a program's display,15 (2) the pro-
gram's commands that allow users to communicate desired actions, 6
and (3) the relationship between the commands and the display ele-
ments.17 Additional introductory information on the composition,
content, and function of computer programs may be found in:
- SUSAN CURRAN & RAY CuRNow, OVERCOMING COMPUTER IL-
LITERACY: A FRIENDLY INTRODUCTION TO COMPUTERS (1984)
[458 pages].
15. Such elements might include windows, icons, or a command prompt.
16. These commands may take the form of simple English words (e.g., "save" or "find")
typed by the human user. Alternatively, commands may be listed on menus and selected by user
actions such as mouse clicks.
17. For example, when the user types "open" or selects "open" from a menu, the program
may cause a window to appear on the screen containing previously stored information.
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* M.J. SALONE, STrHEN ELIAS, How To COPYRIGHT SoFrwARE
(1984) [218 pages] (particularly To Copyright Software You
Need to Know How Computers Work, pp. 5-14).
C. The Problem: Copyrightability and Computer Programs
In light of the above descriptions of copyright doctrine and com-
puter programs, the issue addressed by the materials described in this
guide is whether a particular aspect of a computer program (its com-
puter code, display screens or user interface) is entitled to copyright
protection.
Note that this issue is, in some sense, rather narrow. To say that
an element of a program-its code, for instance-is copyrightable
says nothing about what the author must prove to show that another
has infringed that copyright. Nor does the determination of copyright-
ability tell the author the duration of the copyright, what remedies are
available for infringement, or which court has jurisdiction to hear an
infringement claim. Nevertheless, copyrightability is a vital issue
which must be determined as a threshold matter in each software
copyright case.
In certain cases, the answer is relatively straightforward. For ex-
ample, a computer program's literal code (source code and object
code) traditionally has been considered a "literary work" for purposes
of copyright law, and it is now fairly clear that computer code itself is
copyrightable.1 Computer code in the form of a "mask" on a semi-
conductor chip is also protected under the Semiconductor Act. 9 More
problematic, however, are questions about a computer programs char-
acteristic screen displays. Are these displays part of the computer pro-
gram itself? Should they be protected separately as audiovisual
works? Are they even "works of authorship"?
Still more difficult are the so-called "non-literal" elements of
computer programs, such as their look and feel or the "structure, se-
quence, and organization" of their code.20 The difference between
literal and non-literal elements is best illustrated by an analogy to a
book. A book contains specific words in a specific order; so too, a
18. See, e.g., Computer Assocs. Int'l, Inc. v. Altai, Inc., 982 F.2d 693, 702 (2d Cir. 1992),
Apple Computer, Inc. v. Franklin Computer Corp., 714 F.2d 1240, 1248 (3d Cir. 1983), cert.
dismissed, 464 U.S. 1033 (1984); Stem Elecs., Inc. v. Kaufman, 669 F.2d 852, 855 n.3 (2d Cir.
1982).
19. 17 U.S.C. § 902.
20. See Whelan Assocs., Inc. v. Jaslow Dental Lab., Inc., 797 F.2d 1222, 1224 (3d Cir.
1986) (affirming District Court's conclusion that there was copyright infringement based on the
substantial similarities between the structures of two programs), cert. denied, 479 U.S. 1031
(1987).
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computer program contains particular instructions in a particular or-
der. These are "literal" elements, and, as to both books and programs,
literal elements are copyrightable. A book, however, also contains a
plot or story-line. Unlike specific words in a specific order, the defini-
tion of the "plot" is not wholly objective, and different observers
might describe a book's plot quite differently. So too, a computer
program's instructions are written with a certain structure, and the
combination of a program's user interface elements (menus, com-
mands, displays, etc.) may create a characteristic look and feel that is
susceptible of several descriptions. Thus, like a book's plot, a com-
puter program's look and feel is an intangible, non-literal element of a
creative work. The courts have not yet been able to formulate clear
definitions to establish which non-literal elements fall under the aus-
pices of the 1976 Act. As a result, different courts have varied widely
in determining the scope of copyright protection for computer pro-
grams,"l and the mission of this guide is to provide a roadmap to the
materials necessary to answer the confusing and often difficult ques-
tions concerning whether particular elements of computer programs
are copyrightable.
II. STRATEGIES AND THE BEST TooLs
This part lists some of the best tools among those described in
more detail in parts m-IV. Materials covered in parts V-VII are
somewhat less focused on traditional legal sources and therefore are
not easily summarized. The aim of this section is to identify several
particularly good sources from each section and to suggest a useful
order of inquiry. However, there is no "magic formula," and the re-
searcher should feel free to modify the order or to seek out new
sources depending on time and cost constraints.
A. Summary of Secondary Legal Sources
1. PERIODICALS
TOOL: SOURCE: DISCUSSED IN:
Finding Periodicals ULRICH'S, LEGAL NEwsLmTERs IN PRmrr part III.A.I.
Finding Periodical Articles CLI/LRI COMPUTER LrrERATURE ImG.x part III.A.2.
Best Specialized Periodicals See listing part II.A.3.
Best Articles See, Table I: Most Useful Periodical Articles part III.A.4.
21. Compare Whelan, 797 F.2d at 1224-25 (broad protection for the "structure, sequence
and organization" of computer programs) with Computer Assocs., 982 F.2d 693 (stringent limita-
tions on copyrightability of non-literal elements of computer programs).
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2. LoosELEAp SERVicES
SOURCE:
Finding Looseleaf Services
Best Single Source
TOOL:
Updated Daily
Updated Weekly:
TooL:
Academic Treatises
Practitioner-Oriented
Treatises
LEGAL LOOSELEAPS IN PRINr
CCH COPYRIGHT LAW REPORTER
3. CUrRENT AwARIEss ToOLs
SOURCE:
• BNAPTD (Lexis)
" BNA-PTD (Westlaw)
" WTH-IP (Westlaw)
" Passive Retrieval (Eclipse, PDQ)
" PTCJNL (Lexis)
" BNA-PTCJ (Westlaw)
• CILP (Westlaw)
4. TREATIsEs
SOURCE:
Nu&4E ON COPYmHT
MODERN INTELLECTUAL PROPERTY
5. ANNOTATIONS
TOOL:
TOOL:
Bibliography
6. BmuoaRAPHIs, LEGAL ENCYCLOPEDIAS, & BOOKs
SOURCE:
Annual Selected Bibliography on Computers,
Technology, & the Law in RuTroERs
COMPUTER & TECH. L. J.
7. Pe.crroiNae's MATERIALS
TooL:
PLI Continuing Legal Education Materials
B. Summary of Primary Legal Sources
TOOL:
Constitutional Research
(outside the scope of this
guide)
1. CONsTrrTION
SOURCE:
How To FIND TmE LAW
1994]
TOOL: DiscussED, IN:
part III.B.I.
part Ill.B.2.
DiscussED IN:
part HI.C.I.
part Il.C.2.
DISCUSSED IN:
part m.D.1.
part mI.D.2.
DiscussED IN:
part lI.E.
DiscussED IN:
part IlJ.F.1.
DiscussED IN:
part ,I.G.
DiscussED IN:
part N.A.
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TOOL:
Statutes
Legislative History
Administrative Materials
TOOL:
Supreme Court
Circuit & District Courts
Digests
Online Searching
Important Copyrightability
Cases
2. LEoisLArivE MATERIALS
SOURCE:
Annotated Codes (U.S.C.A., U.S.C.S.)
" CIS
" JOHNSON, SOURCES OF COMPILED
LEoisx Av HISroRIsS
" CONTU Final Report
• C.F.R. (in print and online)
• Federal Register (in print and online)
" CIS Index to C.F.R. or Federal Register
Index
3. JUDICIAL MATERIALS-CAsES
SOURCE:
" U.S.
" S. Ct.
• L. Ed. 2d
• U.S.P.Q.2d
• variety of other reporters
• online files
" F.2d
" F.Supp.
" specialized reporters
" online files
" West
" U.S.P.Q.
" Standard (Terms & Connectors)
" Natural Language or Freestyle
See listing
4. CrrATORs
TOOL:
Shepards (detailed discussion)
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DISCUSSED IN:
part IV.B.I.
part IV.B.2.
part IV.B.3.
DISCUSSED IN:
part IV.C.1.
part IV.C.2.
part IV.C.3.
part IV.C.3.
part IV.C.4.
DISCUSSED IN:
part IV.D.
III. SECONDARY LEGAL SOURCES
Secondary materials are an excellent place to begin a legal re-
search project on the copyrightability of computer programs. These
materials explain the current state of the law with varying degrees of
clarity, and they offer a wealth of citations to primary legal sources.
Each subsection in this part discusses a particular category of secon-
dary materials, providing citations to and descriptions of valuable
sources and offering methods and resources for uncovering additional
materials.
A. Periodicals
Legal periodicals are the best starting point for a legal research
project because they provide a valuable overview of the law. Periodi-
cal articles are "exploding sources," with footnotes offering a plethora
of citations. Articles are also usually shorter, better indexed, and often
RESEARCHING SOFTWARE COPYRIGHTABILITY
more current than books. Moreover, those articles written by prestigi-
ous authors or appearing in prominent law reviews may themselves be
persuasive authority of considerable weight in the developing field of
software copyrightability. Keep in mind, however, that because com-
puter software itself and the legal terrain of software copyrightability
have changed enormously in recent years (and even months) most pe-
riodical materials published before 1986 will be of little value in deter-
mining the present state of the law.
1. Finding Periodicals
The best source for locating the titles of periodicals is Ulrich's
International Periodical Dictionary. Ulrich's is available both in
print and online through Westlaw, and it is indexed by subject and
alphabetically by periodical name. Although its subject headings are
quite broad (e.g., "computers"), it is the most comprehensive source of
its kind available. For each periodical covered, Ulrich's includes such
information as the title, the publisher, whether and where the periodi-
cal is indexed, the frequency of publication, and subscription cost.
Examples of periodicals found in Ulrich's containing articles on
copyrightability are:
" COMPUTER LAW & PRACrICE • COMPUTER LAW REPORTER
Tolley Publishing Co. Ltd. Law Reporters
Quarterly Bi-Monthly
" COMPUTER LAW STRATEGIST - COMPUTER LAWYER
Leader Publications, Inc. Prentice Hall Law & Business
Monthly Monthly
Ulrich's also lists publications that index articles found in other
periodicals.2"
Because of the high level of activity in copyright law and intel-
lectual property law generally, researchers want access to very current
information. One way to obtain such information is to search special-
ized legal newsletters. These newsletters are typically produced
weekly or monthly and contain valuable summaries of recent cases,
legislative actions, and trends in the copyright field. An excellent
source for finding the titles of these periodicals is Legal Newsletters in
Print, which lists newsletters both alphabetically by title and by sub-
ject. Legal Newsletters in Print also gives a brief description of each
newsletter and lists its publisher, frequency and cost. Examples of
newsletters found under subject headings such as "Copyright" and
"Computers & Automation" are:
22. See infra part m.A.2.
1994]
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* COMPUTER LAW MONrroR * BNAs PATENT, TRADEMARK &
Research Publications, Inc. COPYRIGHT JOURNAL
Quarterly Bureau of National Affair
Weekly
" SoFrwARE LAW BULLmiN • COMPUTER LAW AsSOCIATION
Kutish Publications, Inc. BuLLEnI
10 times/yr Computer Law Association, Inc.
Quarterly
2. Finding Periodical Articles
The most effective tool for finding citations to recent (1980 to
present) periodical articles is the Current Law Index (CLI), published
by Information Access Company. CLI indexes hundreds of periodi-
cals, uses standard Library of Congress subject headings,23 and is up-
dated monthly. CLI also organizes articles about particular statutes
and cases. Moreover, the publishers of CLI produce a more compre-
hensive version of CLI, called the Legal Resource Index (LRI), which
is available on Westlaw (LRI), Lexis (LAWREV or LEXREF library,
LGLIND file), and some computerized library catalog systems. A
CD-ROM version of LRI, called Legaltrac, is also available. LRI is
the easiest way to search for periodical articles because it has greater
coverage than CLI, and the researcher using LRI is free to input com-
plex boolean24 searches spanning across several years worth of arti-
cles. In contrast, CLI is published in annual volumes, meaning that a
researcher must check each relevant subject heading for each year of
interest.
One alternative to CLI is H.W. Wilson's Index to Legal Periodi-
cals (ILP). A subset of ILP is accessible online through Westlaw and
Lexis,' and a more limited version of LLP is also available on CD-
ROM. ILP is more difficult to use than CLI, as ILP does not use
standard Library of Congress subject headings. Nevertheless, for peri-
odical articles prior to 1980, ILP is the only widely available source of
general indexing. Because the researcher interested in copyright-
ability of computer programs is primarily focusing on recent materi-
als, however, LRI or CLI will usually be the best method for finding
articles in general legal periodicals.
To update searches in either CLI/LRI or ILP, the University of
Washington Law Library publishes the Current Index to Legal Period-
23. For a list of Library of Congress subject headings relevant to the copyrightability of
computer programs, see appendix A, infra.
24. Words and logical connectors.
25. These ILP sources are not, however, available to those utilizing a Lexis or Westlaw
academic subscription.
[Vol. 10
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icals (CILP). This index groups articles under broad subject headings
and is published weekly. The most recent two months issues of CILP
are available as a current awareness database on Westlaw.26
Another particularly valuable tool for finding periodical articles
relevant to copyrightability is the specialized index. Specialized indi-
ces often provide abstracts of articles, but they cover only articles in
specific subject areas or articles appearing in a single publication.
These indices typically track specialized materials not covered by ILP
or CLI. For example:
" COMPUTER LrrERATURE INDEX
Quarterly bibliography of periodicals and books relating to
computers (this work is particularly valuable because it indexes
practitioner-oriented materials, including such publications as
Computer Law & Practice).
" BNA's PATENT, TRADEMARK & COPYRIGHT JOURNAL - Six
MONTH SUMMARY
Bi-annual (November and May) index of materials appearing in
this single BNA publication (this index serves as a valuable, quick
reference on important changes in copyright law in the most recent
six months).
Also useful is the Index to Periodical Articles Related to Law
(IPARL) by Roy M. Mersky & J. Myron Jacobstein, editors. IPARL
covers articles relating to computer law found in non-legal publica-
tions. Although discussions of copyrightability do not regularly ap-
pear in non-legal publications, many computer-related hobbyist and
professional magazines contain articles about computers and the law
that analyze the policy considerations involved in defining the appro-
priate scope of copyright protection for software. Thus, IPARL can
provide articles that serve as valuable sources for policy arguments.
Less valuable is Eleanor DeLashrnitts Annuals and Surveys Ap-
pearing in Legal Periodicals, a looseleaf that catalogs annual surveys
of the law found in periodicals. DeLashmitt does not include a head-
ing for either computers or copyright or list the valuable annual bibli-
ography of computer law published by the Rutgers Computer &
Technology Law Journal.27 Nevertheless, DeLashmitt does list annual
surveys of the law in each federal judicial circuit, which may be help-
ful in determining the mood of a particular court of appeals with re-
spect to intellectual property issues.
Legal newspapers and bar journals also occasionally print materi-
als related to copyrightability. Generally speaking, however, these ar-
26. For a description of "current awareness databases," see infra part llI.C.
27. See infra part mH.F.1.
1994]
82 COMPUTER & HIGH TECHNOWGY LAW JOURNAL
tidles are poorly indexed and do not contain a wealth of citations to
primary sources. Some exceptions are covered by practitioners'
materials. 28
With a citation to a particular article in hand, often the best
method to find the full text of the article itself is to go to the stacks of
a law library in search of the periodical. Online coverage of major
legal periodicals is also available on Lexis and Westlaw, but be care-
ful. Westlaw includes selected articles from those periodicals it cov-
ers, and the Lexis combined library of law reviews (ALLREV)
excludes several of the most important journals covering copyright-
ability issues. For example, neither HRVTECH (the Harvard Journal
of Law & Technology) nor LAWTECH (the Journal of Law & Tech-
nology) is incorporated in the Lexis ALLREV file. Thus, it is neces-
sary to check the scope of any file used on either Lexis or Westlaw.29
However, Westlaw does have one particularly desirable collection of
periodical materials conveniently grouped. In its IP-TP (intellectual
property-law reviews, texts & bar journals) database, Westlaw has
aggregated articles from law reviews, symposia, bar journals, and con-
tinuing legal education (CLE) courses. This material can be especially
valuable because it contains the insights and strategic suggestions of
practitioners as well as more traditional scholarly material.
Before citing a law review article in a brief or other pleading, the
researcher should check Shepard's Law Review Citations. Only avail-
able in print, Shepard's Law Review Citations lists all citations to arti-
cles printed in major law reviews. Unlike Shepard's volumes for
cases, statutes, and regulations, however, Shepard's Law Review Cita-
tions do not contain treatment codes."0 Although law review articles
are not "reversed" or "overruled" as are court decisions, it is wise to
find out whether and how previous courts and other commentators
have reacted to a law review article before relying upon it.31
3. Examples of Legal Periodicals
This section lists several legal periodicals that often contain ma-
terial relevant to copyrightability. This list is not, and is not intended
to be, detailed or comprehensive; instead, it is provided as a starting
28. See infra part m.G.
29. To determine the scope of a file on Lexis, simply search the GUIDE file in the library
containing the file about which you are concerned. To determine the scope of a file on Westlaw
type "scope <db>" (where <db> is the name of the relevant database).
30. Treatment codes are Shepard's system of one-letter indicators which explain subse-
quent judicial and legislative treatment of each cited source. The treatment code "o," for exam-
ple, means that a cited case has been overruled.
31. Use of Shepard's volumes is covered in more detail in part IV.D., infra.
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point and an indication of the burgeoning literature in this field. Each
periodical on this list publishes scholarly articles, including articles
directly relevant to the copyrightability of computer programs, and
each periodical is indexed in one or more of the materials mentioned
in part lIH.A.1, supra.
* ALBANY LAW JOURNAL OF SCIENCE & TECHNOLOGY (since 1991)
* BULLmIN OF LAW, SCmNCE, & TECHNOLOGY (since 1976)
* COMPUTER LAW JOURNAL (since 1978)
* COMPUTER LAW & PRAcrncs (since 1984)
* COMPUTER LAWYER (since 1984)
* HARVARD JOURNAL OF LAW & TECHNOLOGY (since 1988)
* HIGH TECHNOLOGY LAW JOURNAL (since 1986)
• INTELLECrUAL PROPERTY LAW REVIEW (since 1978)
* INTERNATIONAL COMPUTER LAW ADVISER (since 1981)
• JOURNAL OF LAW & TECHNOLOGY (since 1986)
* JuRIEarmcs (since 1954)
* PRIVACY JOURNAL (since 1974)
* RUTGERS COMPUTER & TECHNOLOGY LAW JOURNAL (since 1981)
• SANTA CLARA COMPUTER AND HIGH TECHNOLOGY LAW JOURNAL
(since 1985)
• SoFrwARE LAW JOURNAL (since 1985)
An additional interesting and atypical periodical is the American
Society of Composers, Authors & Publishers (ASCAP) Copyright Law
Symposium. For the past 40 years, ASCAP has held a competition in
which law students have submitted papers-relating to current issues on
copyright law. Top entries are published each year in the symposium.
These papers often contain innovative proposals as well as excellent
citations to legislative history and primary sources. Each volume of
the symposium contains a table listing the titles of all papers included
in previous symposia volumes, organized by year of publication.
4. Examples of Periodical Articles
As with part A.3, supra, this section is not intended to serve as
comprehensive catalog of available periodical articles on copyright-
ability. Nevertheless, the list does indicate periodical articles which
are of particular use to the researcher. The articles listed in Table 1
were culled from the hundreds of writings about copyright law and
computer programs, and articles are included because they provide ex-
cellent citations to primary materials, contain clearly written exposi-
tions of copyrightability doctrine as it relates to computer programs, or
are often cited favorably by courts.
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TABLE 1: MOST USEFUL PERIODICAL ARTICLES
• David Bender, The More Things
Change, the More They Stay the Same:
An Unhurried Reflection on Software
Protection Over the Years, 16
RUTGERS COMPUTER & TECH. L.J.
309-21 (1990).
" Paul Goldstein, Infringement of Copy-
right in Computer Programs, 47 UNiv.
Prrr. L. REv. 1119-30 (1986).
" Peter S. Menell, Tailoring Legal Pro-
tection for Computer Software, 39
STAN. L. REv. 1329-72 (1987).
" Pamela Samuelson, Computer Pro-
grams, User Interfaces, and Section
102(b) of the Copyright Act of 1976: A
Critique of Lotus v. Paperback, 55
LAw & CoNTmep. PRoBs. 311-53
(1992).
" Anthony L. Clapes, Patrick Lynch, and
Mark R. Steinberg, Silicon Epics and
Binary Bards: Determining the Proper
Scope of Copyright Protection for
Computer Programs, 34 UCLA L.
REv. 1493-1594 (1987).
" Peter S. Menell, An Analysis of the
Scope of Copyright Protection for
Application Programs, 41 STAN. L.
REV. 1045-1104 (1989).
" Pamela Samuelson, CONTU Revisited:
The Case Against Copyright Protection
for Computer Programs in Machine-
Readable Form, 1984 DUKE L.J. 663-
769 (1984) (an early piece, but an
influential author).
" Peter G. Spivack, Comment, Does
Form Follow Function? The Idea-
Expression Dichotomy in Copyright
Protection of Computer Software, 35
UCLA L. Rnv. 723-78 (1988).
Additional periodical articles, including student notes and com-
ments, which are also helpful in understanding copyrightability are
listed in Table 2.
TABLE 2: ADDrnONAL PERIODICAL ARTICLES
" J. Dianne Brinson, Copyrighted
Software: Separating the Protected
Expression From Unprotected Ideas, A
Starting Point, 29 B.C. L. REv. 803-56
(1988).
" Steven R. Englund, Note, Idea, Pro-
cess, or Protected Expression?: Deter-
mining the Scope of Copyright
Protection of the Structure of Com-
puter Programs, 88 MicH. L. REv.
866-909 (1990).
" Evan Finkel, Copyright Protection For
Computer Software in the Nineties, 7
SANTA CLARA COMPUTER & HIGH
TECH. L.J 201-89 (1991).
" Lawrence M. Friedman, Casenote,
Broderbund Software, Inc. v. Unison
World, Inc.: Confusing the "Look" and
the "Feel" of Computer Software in
Copyright Infringement Cases, 2
So1rwAn L.L 113-24 (1987).
" Susan A. Dunn, Note, Defining the
Scope of Copyright Protection for
Computer Software, 38 STAN. L. Rev.
497-534 (1986).
* Daniel J. Fetterman, Note, The Scope
of Copyright Protection for Computer
Programs: Exploring the Idea/Expres-
sion Dichotomy, 43 WASH. & LEE L.
Rev. 1373-409 (1986) (reprinted at: 20
INTELL. PROP. L. Rev. 399-435
(1988)).
" Evan Finkel, Update to: Copyright
Protection for Computer Software in
the Nineties, 8 SANTA CLARA COM-
PUTER & IGH TECH. L. J. 99-119
(1992).
" Mark M. Friedman, Comment, Copy-
righting Machine Language Computer
Software - The Case Against, 26
Hous. L. Rev. 275-320 (1989).
[Vol. 10
RESEARCHING SOFTWARE COPYRIGHTABILITY
" Thomas M. Gage, Note, Whelan Asso-
ciates v. Jaslow Dental Laboratories:
Copyright Protection for Computer
Software Structure - What's the Pur-
pose?, 1987 Wisc. L. REv. 859-94
(1987).
" David A. Lowe, Comment, A Square
Peg in a Round Hole: The Proper
Substantial Similarity Test for Non-Lit-
eral Aspects of Computer Programs,
68 WASH. L. REv. 351-71 (1993).
" Alan S. Middleton, Note, A Thousand
Clones: The Scope of Copyright Pro-
tection in the "Look and Feel" of
Computer Programs, 63 WASH. L.
REv. 195-220 (1988).
" Note, Copyright Protection of Com-
puter Program Object Code, 96 HARv.
L. REv. 1723-44 (1983) (useful as an
early explication of copyrightability).
" John C. Phillips, Note, Sui Generis
Intellectual Property Protection for
Computer Software, 60 GEO. WASH. L.
REv. 997-1041 (1992).
" Richard H. Stem, Copyright in Com-
puter Programming Languages, 17
RUTGERS CoMPurR & TEcH. L.J.
321-79 (1991).
" John Swinson, Copyright or Patent or
Both: An Algorithmic Approach to
Computer Software Protection, 5
HAv. J.L. & TECH. 145-214 (1991).
* David Victor, Note, An Analysis of An
Affirmative Defense for Reverse Engi-
neering Within a System of Legal Pro-
tection for Computer Software, 66 S.
CAL. L. REv. 1705-49 (1993).
" John F. Homick, Computer Program
Copyrights: Look and Feel no Evil
(Intellectual Property Symposium), 5
SorrwARE L.J. 355-84 (1992).
" Lawrence D. Mandel, Copyright Pro-
tection for the Status Screen of a Com-
puter Program, 15 RuTGERs COM-
PUTER & TECH. L.J. 169-89 (1989).
" Christopher M. Mislow, Computer
Microcode: Testing the Limits of
Software Copyrightability, 65 B.U. L.
REv. 733-805 (1985) (early, but on an
important subject, "microcode," about
which relatively little has been writ-
ten).
" Keith A. Overstreet, Note, Copyright-
able Expression in the User Interface
of a Computer Program: Lotus Devel-
opment Corp. v. Paperback Software
Int'l, 18 RUtrGERS COMPTER & TECH.
L.J 941-69 (1992).
" Robert E. Rudnick, Comment, Manu-
facturers Technologies, Inc. v. CAMS,
Inc.: A False Hope for Software Devel-
opers Seeking Copyright Protection for
their Generated Screen Displays, 17
Ru-rGEs ComPUTER & TECH. L.J.
211-50 (1991).
" Michael L. Sharb, Getting a "Total
Concept and Feel" of Copyright
Infringement, 64 U. CoLo. L. Rnv.
903-31 (1993).
" Timothy S. Teter, Note, Merger and
the Machines: An Analysis of the Pro-
Compatibility Trend in Computer
Software Copyright Cases, 45 STAN. L.
REv. 1061-98 (1993).
B. Looseleaf Services
After periodical articles, looseleaf services are the most useful
form of secondary source. There are several types of looseleafs rele-
vant to copyrightability research, including looseleaf treatises and
more general catch-all looseleaf services. There is only one true
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catch-all looseleaf, which includes the full text of both cases and stat-
utes, for copyright law, and it is considered in this section.32
1. Finding Looseleaf Services
The best source for finding looseleaf services is Legal Looseleafs
in Print, compiled and edited by Arlene L. Eis. Organized alphabeti-
cally and indexed by general subject heading, this resource points the
researcher to more than twelve looseleaf services and looseleaf trea-
tises relevant to copyright law. Useful subject headings for searching
include: copyright, intellectual property, and computer. Legal
Looseleafs in Print includes the names, prices, frequency of supple-
mentation, and publisher for each looseleaf. A helpful list of legal
publishers, with addresses and telephone numbers, is also included at
the front of the soft-cover volume.
It is worth noting that no library-not even a large academic re-
search library-contains all of the available sources of information
that a researcher might find relevant or necessary for a particular pro-
ject.33 Fortunately, a consortia of libraries have joined together and
linked their catalogs electronically through systems such as Research
Libraries Information Network (RLIN) and Ohio College Library
Consortium (OCLC). RLIN is the system of choice. Both systems
can search for books and serials (looseleafs are considered serials) but
RLIN has a larger network. Searches on RLIN may be conducted by
law librarians and others familiar with the command language, and
materials located in this manner usually may be obtained through in-
terlibrary loan.
2. CCH Copyright Law Reporter-The Best Source
Commerce Clearing Houses CCH Copyright Law Reporter (Re-
porter) is, in this author's opinion, the best single source for research-
ing the copyrightability of computer programs and copyright law
generally. Although materials found in this source must, as with all
research, be updated, if you could choose only one source of informa-
tion, this would be it. The Reporter comes in two black and gold
reference volumes. These two volumes allow "one-stop shopping" for
32. For information on looseleaf treatises, see part Ill.D., infra.
33. Harvard Law School's collection, for example, does not include CCH's Guide to Com-
puter Law, a two volume looseleaf supplemented on a semiannual basis, which contains an
excellent description of court's early attempts to expand the scope of copyright protection to
accommodate computer programs.
[Vol. 10
RESEARCHING SOFTWARE COPYRIGHTABILUY
researching issues associated with the 1976 Act,34 including
copyrightability. The volumes include:
" Compilations: Organized behind white tab guides in volume 1 and
divided by topic, these brief segments on copyright law subjects con-
tain textual explanations, brief digests of important cases, and cita-
tions to the full text of related decisions. Copyrightability has its
own topical tab, beginning at 500, and additional material concern-
ing the scope of copyright protection is found beginning at 2000.
" Court Decisions: The bulk of the second volume contains the full
text of court decisions concerning copyright law.
" Laws, Treaties, Regulations, Forms, Copyright Circulars: This sec-
tion is in the 1st volume at 10,000 and contains the full text of
current versions of the 1976 Act, relevant administrative regulations,
treaties concerning copyright law, official forms, and circulars issued
by the Copyright Office. Although this material is not usually neces-
sary for analysis of copyrightability issues, it is convenient to have
access to it in a single set when working on complex copyright cases.
* New Developments: Updated monthly, these keep the compilations
current with news of proposed and final rulemaking. This section is
located in volume 2 at 20,000.
The Reporter has multiple points of access. Primary among these
is its main Topical Index, located behind the red tab guide near the
beginning of the first volume. The alphabetical index is thoughtfully
subdivided and provides paragraph numbers leading to compilations
on particular subjects. The Reporter utilizes a layered indexing sys-
tem, so after finding a paragraph reference in the topical index, the
researcher should also examine the cumulative index (organized by
paragraph number) to determine if any new relevant cases have been
added. Alternatively, one can look to the Current Topical Index
which, like the main Topical Index, is organized by subject. For those
who approach the Reporter with a case name in hand, there is a case
table behind the blue tab in the first volume that translates case names
into paragraph numbers.
The Reporter has a set of "spin-off' bound volumes, called the
Copyright Law Decisions. Like the current cases found in volume 2
of the Reporter, the cases in the volumes of Copyright Law Decisions
are organized by paragraph number and are indexed directly in the
case table and indirectly through the topical index. Each volume of
the Copyright Law Decisions also includes its own table of cases. The
content of the spinoff volumes is selective-materials that CCH edi-
tors decide is of permanent reference value-but a quick scan of the
34. The CCH Copyright Reporter also covers the Semiconductor Chip Protection Act, as it
is part of Title 17.
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cumulative table of cases reveals that most important copyrightability
decisions have been included in the set. Also part of the reporter are
soft-cover "transfer binders," whose contents are described by their
titles.35
Additionally, the Reporter lists important personnel at the Copy-
right Office36 (at 300) as well as the members of the Senate Judici-
ary Committee on Patents, Copyrights & Trademarks and the House
Judiciary Subcommittee on Intellectual Property & Judicial Adminis-
tration (at 1 320). The only serious drawback to the Reporter is the
fact that it is not updated frequently. The case reports and compila-
tions are updated approximately monthly, and, in order to be up-to-
date in the rapidly changing field of copyrightability, one has to rely
on current awareness tools. 37 Nevertheless, the Reporter is a fantastic
tool that brings together a large amount of primary legal material with
effective indexing to facilitate accurate, efficient research. Because
the Reporter can be a little daunting at first, newcomers to the set
should begin with the section at the front of volume 1 entitled How to
Use this Reporter. Only seven pages long, this introduction rewards
careful study. Finally, when using the Reporter, it is important to re-
member that the Reporter-like all CCH looseleaf materials-uses
citations to paragraph ( ) numbers, not to page numbers in the set.
3. Other Looseleafs
There are a number of other looseleaf services that offer citations
to primary materials as part of a textual summary of copyright law, but
none other than the CCH Copyright Reporter offers the full text of
cases and statutes.38
C. Current Awareness Tools
Because the scope of copyright protection for computer programs
is currently in a state of flux, it is important for the legal researcher to
have the most up-to-date information possible. For those situations
when especially current information is required, there are three main
sources, two daily and one weekly, to explore.
35. These transfer binders typically include particularly important legislative history or
similar commentary. For example, one such binder entitled Committee Reports accompanying
S.22 includes the Senate committee reports on the bill that eventually became the Copyright Act
of 1976.
36. The Copyright Office is part of the Library of Congress.
37. Current awareness tools are described in part 11.C., infra.
38. This guide classifies the other looseleafs as "looseleaf treatises." Descriptions of the
looseleaf treatises are found at part II.D., infra.
[Vol. 10
RESEARCHING SOFTWARE COPYRIGHTABILITY
1. Sources Updated Daily
The Bureau of National Affairs (BNA) publishes a daily update
on the status of intellectual property law called BNA Patent, Trade-
mark, & Copyright Daily. This daily source contains summaries of
newly decided cases and information about regulatory or legislative
proposals and actions relating to intellectual property law, including
copyright law. The Patent, Trademark, & Copyright Daily is avail-
able both on Westlaw (BNA-PTD) and on Lexis (BNA library,
BNAPTD file), and it exists as a "current awareness database" on both
systems. A current awareness database differs from an ordinary on-
line file or database in that, when the user selects the database, the
user is immediately presented with the most recent few days editions
of the publication, rather than having first to key in a search request.
Westlaw also compiles its own "daily highlights" of intellectual
property law in a database appropriately entitled Westlaw Topical
Highlights-Intellectual Property (WTH-IP). This database contains
summaries of recently decided cases, often including decisions con-
cerning copyrightability of computer programs. The case summaries
in WTH-IP are shorter than those found in BNAs daily service, but
WTH-IP is more comprehensive in its coverage of new decisions.
Although there is considerable overlap between BNA-PTD and WTH-
IP, BNA's daily service is the superior tool for those primarily inter-
ested in legislative or policy changes. However, for those doing more
traditional copyrightability research where case law is of primary im-
portance, WTH-IP is more valuable. In order to ensure completeness,
of course, it is necessary to check both services.
Another tool for keeping up-to-date is the passive retrieval sys-
tem. Both Lexis, through the "Eclipse" function, and Westlaw,
through the "PDQ" function, allow researchers to set up passive
searches in particular online libraries. Once the search is in place, it
executes automatically at user-specified intervals, and the user is noti-
fied at log-on whenever the search has retrieved new items. Thus,
someone interested in software copyrightability might input the fol-
lowing Lexis search (in the COPYRT library, FEDCTS file) as a pas-
sive search:
(computer or software) w/50 (copyright!)
Although it is somewhat simplistic and a bit overinclusive, this
search, which is updated automatically on a daily or weekly basis,
helps keep the researcher abreast of new developments in the field as
they emerge. As with all online activities, cost is a factor to consider
when setting up passive searches-each time the search is updated,
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the user's account is charged. Nonetheless, these searches are a pow-
erful and flexible tool that essentially allows the researcher to con-
struct his or her own current awareness file from the general database
of federal cases.
2. Sources Updated Weekly
If the research project demands current information but is not
dependant on up-to-the-minute data, as will often be the case if the
copyrightability question under consideration is not on the frontier of
developing doctrine, another valuable source of information is BNA's
Patent, Trademark, & Copyright Journal. Published every week, this
journal includes highlights of the previous week's legal developments
in intellectual property law. The print version is indexed semi-annu-
ally, and the Journal is also available online on both Lexis (BNA li-
brary, PTCJNL file) and Westlaw (BNA-PTCJ). As mentioned in part
III.A.2, supra, the Current Index to Legal Periodicals (CILP) is an-
other current awareness source that indexes recently published period-
ical articles. Apart from particular research questions, use of CILP
along with the weekly BNA is an effective method of keeping up with
events in the field of intellectual property law.
D. Treatises
Treatises are scholarly efforts to impose structure upon and ex-
plain a particular field of the law. These efforts vary in quality and
comprehensiveness, and this section explores only a sampling of the
most useful of the available treatises. Some of the treatises described
in this section are of the looseleaf variety. That is, such treatises are
found in looseleaf binders and are periodically supplemented with new
pages. Whether looseleaf or bound, however, each treatise is aimed at
a slightly different audience and will be more or less valuable depend-
ing on the technicality of the copyrightability question and the level of
copyright law experience possessed by the researcher.
Generally, the treatises are less useful than periodical articles
specifically addressed to copyrightability law and the "catch-all" CCH
Copyright Law Reporter because the treatises ordinarily are less cur-
rent. Nevertheless, the major treatises, particularly those by Profes-
sors Nimmer and Goldstein, are regularly cited by courts deciding
novel copyrightability issues,39 and the single volume works are often
the most effective method for gaining a perspective on the relationship
39. See, e.g., Computer Assocs. Int'l, Inc. v. Altai, Inc., 982 F.2d 693,701 (2d Cir. 1992);
Apple Computer, Inc. v. Franklin Computer Corp., 714 F.2d 1240, 1251 (3d Cir. 1983); Lotus
Dev. Corp. v. Paperback Software Int'l, 740 F. Supp. 37, 62 (D. Mass. 1990).
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between the question of copyrightability and other legal issues in
copyright and intellectual property law.
1. Academic Treatises
" MELVILLE B. NnmmmR & DAvID NIAMER, NIMMER ON COPYRIGHT
(6 vols. + irreg. updates, published by Matthew Bender) (1993).
This is the classic treatise on copyright law, frequently cited by the
Supreme Court.4° Within its ambit is all of modem copyright law,
including copyrightability of computer programs. The topical index
is located in volume 6, and materials on copyrightability are found in
chapters 2 and 13. Chapter 13 contains Professor Nimmer's famous
"abstractions test" for determining the copyrightability of non-literal
elements of computer programs. 4 1 Chapter 8A discusses the Semi-
conductor Act at length. Researchers should feel free to cite sections
of this treatise as persuasive (but non-binding) authority. The Nim-
mer treatise also includes the full text of current copyright statutes
and a table of cases listing cases both by plaintiffs' and defendants'
names. One word of caution: although the treatise is updated sev-
eral times yearly, it can be several months behind, and the careful
researcher should update all citations to primary materials.
" PAuL GOLDSTEiN, CoPRwGHT (3 vols. + annual supplement).
Another well-respected academic treatise. Unlike Nimmer, Gold-
stein is printed in bound volumes, making it slightly more cumber-
some to use (the researcher must first consult the primary volume
then look to the supplement).
2. Practitioner-Oriented Treatises
* MICHAEL A. EpsTEi, MODERN IzELEcTIAL PROPERTY (2d ed.
1989) (1 looseleaf volume and annual supplement) (published by
Prentice Hall Law & Business). This practitioner-oriented treatise
canvasses a wide range of software related topics. Copyrightability
is covered in chapter 10 (Protecting Computer Software, at 363-430).
Written clearly and with ample citations, this is an excellent source
for those new to copyright law. Modern Intellectual Property is also
available online through Westlaw (MODIP).42
40. See, e.g., Harper & Row v. Nation Enters., 471 U.S. 539, 548, 549 (1985). Even the
preface of this treatise has been cited by Justices of the Supreme Court in attempting to work out
the complexities of copyright law. See Mills Music Inc. v. Snyder, 469 U.S. 153, 186 n.17
(1985) (5-4 vote) (White J., dissenting).
41. NuAMER, at § 13.03[A][1][a], 13-32 to 13-33. The essential approach of this test was
recently adopted by the Second Circuit in Computer Assocs. Int'l, Inc. v. Alta, Inc., 982 F.2d
693, 706-07 (2d Cir. 1992).
42. Note, however that the Westlaw version of MODERN INTELLEcruAL PROPERTY is not
always as current as the print version. As of March 1994, for example, the online version was
19941
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" L. J. KurrEN, COMPUTER SOFTWARE (PRoTECTIoN/LIABILIrY/LAw/
FoRMs) (3 looseleaf vols. + irreg. supplements). This work spans
broadly across intellectual property law, exploring issues specific to
computer software. Chapter 2, located in Volume 1, addresses
copyrightability issues briefly. Although this source does not delve
deeply into copyrightability questions, it may be very useful if the
researcher is also interested in other avenues of protection for a piece
of software beyond the bounds of copyright law. Moreover, the sec-
tion describing the origins and history of the 1976 Act and subse-
quent amendments as they relate to computer software (located in
chapter 2 at § 2.01[7] - § 2.01[11]) serves as a valuable introduc-
tory legislative history.
" RicHARD H. STERN, SEMIcoNDucTOR CIP PROTECTION (1986) (1
looseleaf volume) (published by Prentice Hall Law & Business).
This volume is specifically geared to the Semiconductor Chip Pro-
tection Act of 1984. Since its publication in 1986, however, little has
been added to this publication. Thus, it is imperative that the
researcher update all citations found in this treatise and conduct addi-
tional research in other sources. Nevertheless, this is the best single
volume work on the provisions of the Semiconductor Act. For those
with copyrightability questions related to computer programs on
microchips, this is a valuable resource.
3. Other Treatises
* HARRY G. HENN, HENN ON COPYRIGHT LAW (3d ed. 1991) (1 bound
volume) (591 pages, including appendices, no supplement). This is a
well-organized source, but unless it is supplemented, it will quickly
fall out of date. Of particular interest in this volume is the outline of
the copyright statute (1976 Act, including subsequent amendments,
at 41-48). For the researcher seeking an overview of the legal ter-
rain, this short (eight page) outline is the most concise overview of
the current copyright statute that is even remotely complete.
" WILLIAM F. PATRY, LATMAN'S COPYRIGHT LAW (6th ed. 1986) (1
bound volume, 648 pages, no supplement) (published by BNA).
This single volume treatise on copyright law has a good brief intro-
duction to copyrightability of computer programs (at 59-64).43
" D.C. TOEDT II ed., THE LAW & BusINEss OF COMPUTER SOFTWARE
(1 looseleaf volume + approximately annual update) This work is an
odd cross between a periodical and a treatise. It is subdivided into
chapters on different subjects relating to legal protection of computer
software. Each chapter consists of articles by practitioners, edited
current only through October 1991-according to a Westlaw scope-while the printed looseleaf
version already contained the annual 1992 update.
43. The 7th edition of Patry's book was published in 1992 but was not yet available at time
of publication of this article.
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and updated by the treatise editors. Chapter 2 (Analyzing Software
Copyright Infringement Claims) and chapter 7 (The Semiconductor
Chip Protection Act) are relevant for copyrightability research.
E. Annotations
Annotations (also called annotated law reports) are essentially
completed research memoranda on particular legal subjects. Each an-
notation breaks a relatively narrow subject into subsections and offers
brief summaries of relevant cases. Such works generally are valuable
resources for legal research, but in view of the large number of spe-
cialized materials available-intellectual property periodicals, CCH
Copyright Reporter, and numerous looseleaf treatises-annotations
are not the best place to begin research on a copyrightability issue.
Nevertheless, if none of the more specialized materials is available,
annotations may be quite useful.
Annotations are primarily found in American Law Reports
(A.L.R.), published by Lawyer's Cooperative Publishing Company.
A.L.R. annotations are part of the Lawyer's Cooperative Total Client
Library System. Thus, each A.L.R. annotation contains references to
related annotations, code sections in United States Code Service
(U.S.C.S.), and sections in the Lawyer's Cooperative legal encyclope-
dia, American Jurisprudence Second Series (Am. Jur. 2d). Moreover,
citations to A.L.R. annotations may be found in Lawyer's Edition Sec-
ond Series (L. Ed. 2d), U.S.C.S., and on Lexis, through AutoCite. The
A.L.R. annotations are organized into sets of volumes: A.L.R. 1st
through A.L.R. 3d (early state and federal cases), A.L.R. 4th through
A.L.R. 5th (modem state cases) and A.L.R. Federal (modem federal
cases). Although older federal materials (before 1969) are found in
A.L.R. 2d and A.L.R. 3d, the only set of interest for software
copyrightability research is A.L.R. Federal.
Annotations in A.L.R. Federal are indexed by subject (and by
U.S.C. and C.F.R. section) in the A.L.R. Index. Materials relevant to
software copyrightability are found under "copyright-computer pro-
grams." There is, at present, only one annotation directly on point:
Annotation, Copyright Protection of Computer Programs Under
Federal Copyright Laws, 70 A.L.R. FED. 176 (1984).
When using A.L.R., it is important to examine the pocket parts
(both for the volume containing the annotation and for the Index to
Annotations) in order to update the annotation's text.
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F. Bibliographies, Legal Encyclopedias, & Books
1. Bibliographies
In the rapidly changing area of software copyrightability, bibliog-
raphies found in books and even in periodicals quickly become out-
dated.' Nevertheless, the Rutgers Computer & Technology Law
Journal publishes a very useful annual bibliography, covering material
on all aspects of computers, technology, and the law. Citations to the
three most recent editions are:
• Twenty-Fifth Selected Bibliography on Computers, Technology, &
the Law, 19 RUTGERS COMPUTER & TECH. W. 535-604 (1993)
" Twenty-Fourth Selected Bibliography on Computers, Technology, &
the Law, 18 RUTGERS COMPUTER & TECH. L.J. 971-1029 (1992)
• Twenty-Third Selected Bibliography on Computers, Technology, &
the Law, 17 RUTGERS COMPUTER & TECH. L.J. 563-610 (1991)
For historical purposes-or to demonstrate the legal commu-
nity's contemporaneous understanding of the 1980 Amendments to
the 1976 Act-some researchers may be interested in the earlier liter-
ature on copyrightability. One bibliography of such sources is:
• Note, The Current State of Computer Software Protection: A Survey
and Bibliography of Copyright, Trade Secret and Patent Alterna-
tives, 8 NOVA L.. 107-43 (1983).
A more general resource for finding bibliographies focused on
particular subjects is the Legal Bibliography Index, published by W.S.
Chiang and L.E. Dickson. If the specialized bibliographic materials
are not available, the Legal Bibliography Index may serve as a valua-
ble research tool.
2. Legal Encyclopedias
Legal encyclopedias are multi-volume works, offering a struc-
tured look at all (or nearly all) areas of the law. There are two major
legal encyclopedias: Corpus Juris Secundum (C.J.S.) and American
Jurisprudence 2d (Am. Jur. 2d). Given their breadth of coverage,
these sources do not provide much depth in analyzing detailed
copyrightability issues. Although some researchers may wish to con-
sult these sources during the preliminary stages of research, they do
not provide much valuable information. The specialized sources con-
sidered in previous sections are probably better starting points for re-
44. In order to find bibliographies appearing in books or books which are themselves bibli-
ographies, one would look in the card catalog (or on-line catalog) of a law library, searching with
Library of Congress subject headings or keywords. CLI/LRI and ILP, discussed at part IllA2.,
supra, are the best sources for finding bibliographies appearing in legal periodicals.
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search. However, if none of the specialized materials is available,
both encyclopedias contain a number of citations, and C.J.S. provides
the researcher with quick access to the West Key Number System. 45
Neither C.J.S. nor Am. Jur. 2d are available online and their sub-
ject indices-set forth in separate printed volumes-were not
designed with the interface between copyright law and computers in
mind. The subject headings, however, do contain several relevant
sections:
" C.LS.: 18 C.J.S., Copyrights § 12 (Computer Programs)
18 C.J.S., Copyrights §§ 92 - 101 (Semiconductor
Chip Protection)
" AM. JuR. 2D: 18 AM. Jun. 2D, Copyright and Literary Property
§ 50 (Computer Program)
18 AM. Ju. 2D, Semiconductor Chip Protection
§§ 248-267
3. Books
There are many books available on the relationship between com-
puter programs and the law. Unfortunately, the vast majority either do
not discuss the issue of copyrightability or are so old (published prior
to 1986) that they cannot provide many citations to relevant primary
materials. Although books are not among the best sources for re-
search in software copyrightability, those seeking to do exhaustive re-
search and those without access to other materials may wish to
examine them.
The best source for finding books on copyrightability (or more
realistically, on copyright) is the online catalog or card catalog of a
law library. Because no library has all titles, the researcher may need
to search RLIN or OCLC for a library which has the needed titles.'
Also valuable for finding relevant (i.e., current) books is Books in
Print (BIP), which is available online on Dialog through Westlaw.
The government also occasionally publishes materials in a book-like
form that are useful to the copyright researcher. Such government
publications may be found in the Monthly Catalog, also available on-
line on Dialog through Westlaw (GPO-CTLG). Examples of books
and government publications that are current and potentially valuable
include:
45. The West Key Number System is a classification system developed by West Publish-
ing in which points of law in a case are indexed under a general topic and a specific key number.
46. See supra part 1H.B.I. for a description of RLIN and OCLC.
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" ANTHONY L. CLAPES, SoFTwARE, COPYRIGHT, AND COMPETITION:
THE "LOOK AND FEnL" OF THE LAW (1989) [236 pages, biblio-
graphic references 217-231].
" OFFICE OF TECHNOLOGY AssEssMENT, FINDING A BALANCE: COM-
PUTER SoFTWARE, INTELLECTUAL PROPERTY AND THE CHALLENGE OF
TECHNOLOGICAL CHANGE (1992) [228 pages, includes bibliographi-
cal references] (found in the Monthly Catalog).
G. Practitioners' Materials
There are a great many materials on copyright and computer law
aimed at practitioners: from form books, procedural manuals, and reg-
ulatory guides to looseleaf treatises, Continuing Legal Education
(CLE) manuals, and published proceedings of practitioners associa-
tions. No attempt is made here to catalog, categorize, and evaluate all
of these materials. Instead, this section simply describes a few of the
materials most useful in researching the boundaries of software
copyrightability.
" ABA SECTION OF INTELLECTUAL PROPERTY LAW (formerly known as
the SECTION OF PATENT, TRADEMARK & COPYRIGHT LAw): This sec-
tion of the ABA publishes both its committee reports and the pro-
ceedings of its annual meeting, including statistical information. The
proceedings and committee reports sometimes contain valuable
empirical information and summaries of changes in the law during
the most recent year. All of these materials are available in print,
and selected committee reports and proceedings are available on
Lexis in the PTCLAW file (found in the COPYRT library).
" U.S. COPYRIGHT OFFICE SPEAKs: This annual publication (now in its
fourth year) provides a combination of articles by practitioners on
copyright issues and speeches given by employees of the United
States Copyright Office.
* PRACTisING LAW INsTrruTE (PLI): PLI publishes continuing legal
education (CLE) materials in several areas of law, including copy-
right. The handbook accompanying PLI's yearly CLE seminar on
software protection and the law is a valuable resource; it has changed
names several times over the years, and is now called Current Devel-
opments in Computer Software Protection (1991). Perhaps the most
useful aspect of the handbook for copyrightability research is the
180-page article Copyright Protection for Computer Software: A
Summary of Authorities with an Emphasis on Current Judicial
Developments by Morton D. Goldberg, a leading software law practi-
tioner. This article is updated yearly and provides a helpful structure
in thinking about software copyrightability issues. Current Develop-
ments is available in print, and selected articles from Current Devel-
opments are also found on Westlaw in the PLI-PAT database. Print
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versions of current PLI publications may be obtained directly by con-
tacting the Practising Law Institute at 810 Seventh Avenue, New
York, NY 10019.
AMERICAN INTELLECTUAL PROPERTY LAW ASSOCIATION, QUAR-
TRLY Buurm: Like the ABA publication mentioned above, this
bulletin contains proceedings of the association and articles by mem-
bers. It is available in print, and selected articles are found on Lexis
in the AIPLA file (in the COPYRT library).
IV. PRIMARY LEGAL SouRcas
Having first surveyed the secondary materials described in part
III and found a collection of promising citations, the researcher should
then explore the primary legal sources-the Constitution, statutes, and
cases-that define rather than simply explain the law. This part de-
scribes the structure and sources of these primary legal documents.
A. Constitution
The fundamental source of congressional authority to enact copy-
right statutes granting computer programs intellectual property protec-
tion is found in Article I, Section 8, Clause 8 of the United States
Constitution (the "Patent & Copyright Clause"). That clause has been
read to permit a grant of a copyright monopoly by Congress only to
protect "Writings," but the term "writings" has been construed so
broadly as to impose virtually no limitation on Congressional power.47
Constitutional doctrine will rarely be relevant to research concerning
the copyrightability of computer programs.
Theoretically, one could formulate an argument that it is beyond
Congress power under the Patent & Copyright Clause to protect non-
literal elements of computer programs because those elements cannot
fairly be termed "writings." Although this argument has some intui-
tive appeal, one should consider, before engaging in a great deal of
likely fruitless research, that another source of Congressional power,
the Commerce Clause,48 has been read so as to permit Congress to
regulate nearly every imaginable economic activity.4 9 Thus, even if
the Copyright Act were unconstitutional under the Patent & Copyright
Clause, it is likely constitutional under the Commerce Clause.
47. See Goldstein v. California, 412 U.S. 546, 562 (1973).
48. Art. I, § 8, cl. 10.
49. See, e.g., Wickard v. Filbum, 317 U.S. 111 (1942) (Congress may regulate a farmer's
consumption of food grown on his own farmland because the type of activity in which the farmer
engaged, eating food grown on his own land, if engaged in by a large group of individuals,
would have an effect on interstate commerce).
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A full listing of the materials needed to complete effective consti-
tutional research is beyond the scope of this guide. But for those re-
searchers who feel that issues of constitutional moment are implicated
by the circumstances of their case, a good introduction to materials on
the Constitution is found at:
- MoRRs L. CoBEN, ROBERT C. BERRmNG, & KENT L. OLSON, How TO
Firm T= LAW (9th ed. 1989) [607 pages, plus appendices & indi-
ces]. Chapter 6, Constitutional Law, at 197-216.
B. Legislative materials
1. Statutes/Annotated Codes
The 1976 Act is entirely codified at Title 17 of the United States
Code (U.S.C.). The U.S.C., published by the Government Printing
Office, is the official code of the United States, but the two major
unofficial codes-United States Code Annotated (U.S.C.A.) and
United States Code Service (U.S.C.S.)-are substantially more useful.
Both U.S.C.A. and U.S.C.S. are updated regularly (with pocket parts
and advance legislative services), and both are therefore generally
more current than U.S.C., which is printed only once every six
years.50 Both U.S.C.A. and U.S.C.S. are annotated codes. Along with
the text of each section, these codes provide brief digests of judicial
decisions interpreting the section, citations to pertinent regulations and
periodical articles, and "statutory credits" listing the citations to the
public law number(s) from which the code section and any subsequent
amendments were originally drawn. Thus, in addition to serving as
primary sources of law, annotated codes are useful as case-finding
tools and as a first step to researching legislative history. In order to
find relevant statutory material, both U.S.C.A. and U.S.C.S. provide
subject index volumes. Although the researcher can look up either
"computers" or "copyright" in these indices, for purposes of
copyrightability, the three most important sections of Title 17 are
§§ 101,51 102,52 and 117.53
Although U.S.C.A. and U.S.C.S. are quite similar, there are im-
portant differences between them. U.S.C.A. is published by West, and
it provides access to the West key number system as well as refer-
ences to other West publications, such as C.J.S. and United States
Code Congressional & Administrative News (U.S.C.C.A.N.).54 In
50. The most recent version of the U.S.C. was published in 1988.
51. 17 U.S.C. § 101 (definitions).
52. 17 U.S.C. § 102 (subject matter of copyright).
53. 17 U.S.C. § 117 (computer programs).
54. See infra discussion at part IV.B.2.
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contrast, U.S.C.S. is a Lawyers Cooperative publication, providing ci-
tations to A.L.R. annotations and Am. Jur. 2d. Because the citations
offered by the two codes differ slightly, the researcher should look at
both to ensure maximum coverage. If there is time to consult only one
code, however, choose U.S.C.A. For the relevant statutory sections,
U.S.C.A. has a separate section in its case annotations for computers
and computer programs, which makes the task of sorting through the
many cases decided under §§ 101, 102, and 117 substantially easier.
Moreover, U.S.C.A. has more citations to periodical articles.
Both annotated codes are available online. U.S.C.A. may be
found on Westlaw in FIP-USCA5 5 and U.S.C.S. is on Lexis in the
COPYRT library, USCS file. Both Lexis and Westlaw offer the abil-
ity to "flip" through the code on screen, looking at preceding and suc-
ceeding sections. Nevertheless, because much of the formatting from
the printed versions is lost online, it is often easier and less expensive
to look at the printed code and its related pocket parts first, and then to
update this research using the methods described at part IV.D., infra.
2. Legislative History
"Legislative history" is the term used to describe the Congres-
sional committee reports, committee prints, transcripts of hearings,
early drafts of bills, and other documents that may indicate the Con-
gressional intent or purpose behind the enactment of a particular piece
of legislation. The use of legislative history by courts in interpreting
statutes has come under fire recently from prominent figures such as
Justice Scalia 5 1 and there is a school of political and legal theory that
holds that the notion of "Congressional intent" is incoherent.57 Never-
theless, courts often refer to legislative history in interpreting'the 1976
Act and its amendments in software copyrightability cases. Thus, the
researcher must be able to find relevant legislative history sources.
Before beginning the somewhat arduous process of pulling to-
gether a legislative history, it is wise to search for pre-existing com-
piled histories on the relevant statute; that is, one should first check to
55. Although it is found in Westlaws collection of intellectual property database, a "scope"
of FIP-USCA reveals that it includes all fifty titles of the United States Code.
56. See, e.g., Edwards v. Aguillard, 482 U.S. 578, 610-40 (1987) (Scalia, J. dissenting)
(criticizing the search for "legislative purpose").
57. See, e.g., PETER ORDsHoOK, GAmE THEORY AND POLITICAL THEORY: AN INTRODUC-
rION (1986) 71-82 (discussing particular theorems that yield conclusions that legislative out-
comes may be entirely unrelated to the intent of the majority of legislators); see generally,
DANIEL A. FARara & PimL P. FRICKEY, LAW AND PuBLic CHoicE (1991) (159 pages) (explain-
ing and critiquing the "public choice" attacks on the use of legislative history).
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see whether someone else has already done the work. One excellent
source for finding completed legislative histories is:
• NANCY P. JOHNSON, SOURCES OF COMPILED LEGISLATIVE HISTORIES:
A BMLIOGRAPHY OF GovERNmiENT DOCuMENTs, PERIODICAL ART-
CLES, AND BOOKS 1ST CONGRESS - 101ST CONGRESS (1993).
Utilizing Johnson's book effectively requires that the researcher
have the public law number of the desired statute. This number may
be obtained by looking at the statutory credits listing for the desired
section in one of the annotated codes. 8 At least three public law
numbers are of interest for purposes of researching software
copyrightability:
" Pub. L. 94-553: The 1976 Act.
• Pub. L. 96-517: The 1980 Amendments to the Act, adding a defi-
nition of computer program to § 101 and making
modifications to § 117 explicitly providing for the
protection of software.
" Pub. L. 98-620: The 1984 Semiconductor Chip Protection Act.
Review of Johnson's book (both in part I, which contains legisla-
tive histories by broad subject area and in part 11, which contains com-
pilations listed by public law number) reveals a plethora of pre-
compiled legislative history materials. The following brief list is
meant simply as an illustration:
" ALAN LATMAN & JAMES F. LIGHTSTONE, EDS., THE KAMiNSTEIN
LEGISLATIVE HISTORY PRoincr: A COMPENDIUM AND ANALYTICAL
INDEX OF MATEiALS LEADING TO THE CoPYIGrr Acr OF 1976
(1981) (6 vols.) (sections relevant to software copyrightability are
found in volume 1 at §§ 102-8).
" DONALD S. CmsuM, PATENTS: A TREATISE ON THE LAW OF PATENT-
ABILrrY, VALImrry AND INFRGEmENT (beginning in 1978-legisla-
tive history of the 1980 Amendments, which included the first
express statutory indication of the copyrightability of computer pro-
grams) (6 vols.).
" BERNARD D. REAMs, THE SEMICONDUCTOR CHIP AND THE LAw: A
LEGISLATIVE HISTORY OF THE SEMICONDUCOR CHIP PROTECTION
ACT OF 1984 (1986) (2 vols.).
Another valuable source of compiled legislative histories is the
set of legislative history volumes that is part of the Congressional In-
formation Service (CIS). As with Johnson's book, each CIS legisla-
tive history volume lists legislative histories by public law number.
CIS has a different bound volume for each year's enacted legislation.
58. For legislative histories of bills more current than those covered by Johnson's book,
see legislative history volumes of CIS, discussed infra.
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For bills passed during or after 1984 (such as the Semiconductor Act),
the CIS legislative history volumes provide an easy-to-use listing of
relevant reports, hearings, and other documents, complete with CIS
accession numbers to facilitate access to the full text of those docu-
ments. For bills passed before 1984, legislative histories, sorted by
biU number, are found in the back of the CIS Abstracts volume for the
appropriate year.
In addition to these compilations, one additional piece of legisla-
tive history that has been considered quite important by the courts in
determining the appropriate scope of software copyrightability is:
FINAL REPORT OF THE NATIONAL COMMISSION ON NEw TECHNOLOGI-
CAL UsES OF CoPYRIrMD WORKs, July 31, 1978 (1979) (154
pages) (bibliography at 135-41) (hereinafter "CONTU Report").
The National Commission on New Technological Uses of Copy-
righted Works was created by Congress in 1974 to study new forms of
expression (such as computer programs) and to make recommenda-
tions for modifying the copyright law accordingly.59 and even those
opinions that have downplayed the significance of the report neverthe-
less have addressed it.6
Because committee reports and other legislative history materials
have only recently become available online (and then mostly prospec-
tively), the best source for finding the full text of legislative docu-
ments other than pre-compiled legislative histories is the annual set
published by Congressional Information Service (CIS). 61 In addition
to the legislative histories mentioned above, CIS provides a subject
index to nearly all Congressional documents. By looking at the well-
organized CIS Index volume covering the relevant year, the researcher
may obtain a CIS accession number for the desired document. The
CIS accession number is the key to the CIS system; it allows a re-
searcher to look up an abstract of the particular committee report,
hearing, print, or other document in the CIS Abstracts volume for that
year. The researcher may also view the full text of the document on
the microfiche set associated with the CIS volumes. Thus, CIS is an
excellent tool for obtaining the full text of a particular hearing or re-
port in an attempt to determine the outer perimeter of Congressional
authorization of copyright protection for computer programs.
59. See, e.g., Micro-Sparc, Inc. v. Antype Corp., 592 F. Supp. 33, 35 n.7 (D. Mass. 1984)
("The CONTU Report... comprises the entire legislative history of § 117.").
60. See, e.g., Whelan Assocs., Inc. v. Jaslow Dental Lab., Inc., 797 F.2d 1222, 1242 (3d
Cir. 1986) ("[The CONTU Report cannot be a substitute for legislative history in this case."),
cert. denied, 479 U.S. 1031 (1987).
61. The CIS Index volumes are also available on-line on Westlaw (CIS) through Dialog.
1994]
COMPUTER & HIGH TECHNOLOGY LAW JOURNAL
Surprisingly, however, CIS does not contain the full text of the
CONTU Report (the Final Report does not appear in any of the indi-
ces for the years 1978-82). Nevertheless, this report is in the collec-
tion of many law libraries.
Another useful source for finding legislative history materials is
West's United States Code Congressional and Administrative News
(U.S.C.C.A.N.), which is organized by public law number and typi-
cally includes the full text of one or two legislative history documents
for each bill.62
3. Administrative Materials/Regulations
Rules and regulations are the legislative portion of administrative
law. In doing copyrightability research, however, regulations are
nearly inconsequential. The Copyright Office, an arm of the Library
of Congress, is charged with primary responsibility for issuing regula-
tions under the 1976 Act.63 The best print source for finding regula-
tions relating to copyright law is the CCH Copyright Reporter, but in
the interest of completeness, this guide briefly addresses the primary
materials.
The Code of Federal Regulations (C.F.R.) is the official regula-
tory code, and it contains no annotations. In fact, there is no annotated
code of regulations. To find regulations, researchers may consult rele-
vant sections of an annotated code or the official index to the C.F.R.64
The official index, however, is only a single volume, and with its
broad subject headings, it is quite difficult to use. A more desirable
alternative is the CIS Index to the Code of Federal Regulations, a
multi-volume subject index to the C.F.R., but the CIS index only goes
back to 1985. The most efficient approach for finding specific regula-
tions relevant to copyrightability analysis often will be to use the on-
line versions of the C.F.R., available on Lexis (COPYRT library, CFR
file) and Westlaw (FIP-CFR).
Before materials appear in the C.F.R., however, they appear in
the Federal Register. The Federal Register appears daily, and in addi-
tion to final rules, it contains proposed rules, Copyright Office circu-
lars, and executive materials. Although most of this material is
irrelevant for copyrightability research, the Federal Register serves to
update the C.F.R. In the event that a copyright regulation is relevant
62. See, e.g., 1980 U.S.C.C.A.N. 6460-514 (legislative history of 1980 Amendments, in-
cluding the full texts of two House committee reports).
63. See CoPYRIGHT LAw REPoRTER, 8010.
64. Rules pertinent to copyright law are found in Titles 19 and 37 of the C.F.R.; in particu-
lar, regulations governing copyright registration are found at 37 C.F.R. § 202.3.
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to judicial determination of software copyrightability, it is important
to know the method for updating sections of the C.F.R. First, look to
either the CIS Federal Register Index or the List of Sections Affected
(LSA). The LSA lists sections of the C.F.R. that have been affected
by recent agency action and lists citations to the relevant Federal Reg-
ister pages containing amendments and other changes to existing
C.F.R. sections. It is important to match the publication dates of the
relevant C.F.R. title with the LSA, so as not to miss any intervening
changes. For even more current updating, the last Federal Register
issue of each month contains a cumulative list of "C.F.R. Parts Af-
fected" for that month, and the latest daily Federal Register issue con-
tains a list of "C.F.R. Parts Affected" thus far during the current
month.
Regulations printed in the Federal Register often contain a valua-
ble section entitled "For Further Information." This section provides
the researcher with information on whom (a specific person) to contact
in order to receive more information about the regulation. The Fed-
eral Register is available in print and online through Lexis (COPYRT
library, FEDREG file) and Westlaw (FIP-FR). Lexis also has a file
that combines portions of the C.F.R. and Federal Register relevant to
copyright issues (COPYRT library, ALLREG file).
C. Judicial Materials-Cases
A thorough understanding of judicial decisions is integral to suc-
cessful software copyrightability research. Congress has granted the
federal district courts exclusive jurisdiction over civil cases arising
under "any Act of Congress relating to... copyrights."'65 Thus, case
law governing the scope of protection for computer programs under
the 1976 Act is found in the opinions of the federal district, circuit,
and Supreme courts. This section surveys sources containing the full
texts of those judicial decisions.
1. Supreme Court
There has not yet been a Supreme Court opinion directly address-
ing the limits on software copyrightability under the 1976 Act. Never-
theless, Supreme Court precedents on copyrightability issues
involving all types of "writings" are of enormous importance. Much
of the current debate over the scope of copyright protection for the
user interfaces of computer programs, for example, turns on differing
interpretations of an 1879 Supreme Court decision holding that an ac-
65. 28 U.S.C. § 1338.
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counting system was an "idea" rather than an "expression" and thus
was uncopyrightable.66 Decisions of the Supreme Court concerning
copyright issues are available in the three most widely available re-
porters (U.S., S.Ct., and L.Ed.2d), specialized newsletters (BNA's
U.S. Law Week and CCH's U.S. Supreme Court Bulletin), CCH's
Copyright Law Reporter, BNA's United States Patent Quarterly, Sec-
ond Series (U.S.P.Q.2d), in text books, and online through Westlaw
(FIP-SCT or USPQ) and Lexis (GENFED library, US file; or
COPYRT library, FEDCTS file).67 BNA mails the full text of
Supreme Court patent, trademark, and copyright opinions to U.S. Law
Week subscribers on the evening of the day on which the decisions are
handed down.
2. Circuit & District Courts
The decisions of the United States Courts of Appeals are pub-
lished in West's Federal Reporter (F. and F.2d), CCH's Copyright
Law Reporter, U.S.P.Q.2d, and online through Lexis (GENFED li-
brary, USAPP file or individual circuit files, and COPYRT library,
FEDCTS file) and Westlaw (FIP-CTA and individual circuit files).
The district courts are the federal trial courts, and they are the courts
of original jurisdiction for copyright cases involving software
copyrightability issues. District court decisions are published in
West's Federal Supplement (F. Supp.), CCH's Copyright Law Re-
porter, U.S.P.Q.2d, and online through Lexis (GENFED library, DIST
file and COPYRT library, FEDCTS file) and Westlaw (FIP-DCT).
Some decisions found online, in CCH's Copyright Law Reporter,
and in BNA's U.S.P.Q.2d, are designated "unpublished" by the decid-
ing court. Many circuits prohibit citation of such "unpublished" opin-
ions absent special circumstances and compliance with particular
procedures.6 Accordingly, although unpublished decisions may be
useful for background research, they often are inappropriate for cita-
tion in briefs and scholarly materials.
66. Baker v. Selden, 101 U.S. 99 (1879).
67. The Copyright Office also publishes a "reporter" containing cases involving copyright
law. The DECIsioNs OF THE UNITED STATES CoURTs INVOLVING CoPYRioHT (cited as 49
C.O.Bull.) is an official government publication which includes cases reprinted from the
Supreme, circuit, and district courts. As with most government reporters, however, it is badly
out of date. The most recent volume, vol. 49, was published in 1992, but it only included cases
through 1985! Needless to say, this is not a particularly valuable research tool.
68. Nine circuit courts specifically address whether unpublished opinions may be cited.
See, D.C. Cm. R. 11(c), lsT CIR. R. 36.1, 5TH CIR. R. 47.5.3, 6TH CIR. R. 24(c), 7TH CIR. R.
28(e), 8TH Cm. R. 28A(k), 1OM CIR. R. 36.3, 1 1TH CIR. R. 36-2, and FED. CIR. R. 47.6(b).
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3. Finding Cases-Digests & Online Searches
The best print sources for finding cases directly (i.e. without prior
reference to secondary sources) are case digests. These digests organ-
ize cases by subject and, within each subject, provide brief statements
of relevant judicial opinions with citations to the full text of the cases.
The most comprehensive available digest for the federal courts and
hence for copyrightability research is West's Federal Practice Digest
4th. This digest covers recent decisions at all levels of the federal
courts (Supreme, circuit, and district courts).69 The West digest
utilizes its ubiquitous Key Number system, which ties together cases
in state and federal jurisdictions. Material on software copyright-
ability may be found under:
Copyrights & Intellectual Property
Nature, Subject Matter & Scope
Key No. (5) Literary Works (useful for finding cases in-
volving computer code and user interface)
Key No. (6) Pictorial Works (useful for finding cases in-
volving computer screen displays)
Key No. (12.2) Derivative Works (useful for finding cases
involving computer screen displays)
Another useful print source is BNA's U.S.P.Q. Looseleaf Case
Reporting Service, which contains weekly looseleaf updates of the
U.S.P.Q. Annual Digest (bound volumes are printed quarterly, and
these quarterly volumes are then aggregated into yearly volumes). Be-
cause the U.S.P.Q. Annual Digest is not cumulative across years, it is
less effective than West's Digests for general research, but new cases
are digested more quickly in the U.S.P.Q. system than in the West
system. Using the BNA Looseleaf Service, then, it is possible to be
more up-to-date than with the West Digests. Decisions concerning
software copyrightability are found in U.S.P.Q. under: Division II-
Copyrights (225) (protectability of computer products).
Beyond print digests, online searching allows for rapid, albeit ex-
pensive, access to a wealth of decisions. The researcher may conduct
full-text searches of essentially all federal decisions from the last
69. There are also specialized digests for decisions of the Supreme Court, but effective
software copyrightability research almost always requires the researcher to consider decisions at
all levels of the federal system. Thus, the Supreme Court digests are less valuable than the
Modem Federal Practice set. Similarly, the researcher need not ordinarily consider decisions
rendered in state courts. Although the 1976 Act does raise questions of preemption that require
analysis of state law-and hence state court decisions-those questions do not arise in the con-
text of copyrightability determinations. Accordingly, the researcher will generally not have any
need to consult Wests broader Decennial Digests (and the General Digest, which acts as its
supplement).
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twenty years using words and boolean searches on both Lexis and
Westlaw. Westlaw has also recently implemented a "natural lan-
guage" case searching system called Westlaw Is Natural (WIN). To
utilize WIN, follow the on-screen directions and type an inquiry in
ordinary English (e.g., "Are a computer programs menu command
structures copyrightable?"). The WIN system extracts the search
terms (e.g., computer, copyrightable, menu, command, etc.), con-
structs a search, and reports the twenty cases deemed (based on a sta-
tistical model) to be the most relevant. The system works fairly well,
bringing up some of the most important cases, but WIN cannot yet
substitute for a solid working knowledge of standard boolean search-
ing techniques.
Westlaw also allows the researcher to search for cases using Key
Numbers. Such Key Number searches are particularly useful when
combined with field searches-using the synopsis and digest fields.
For example, the following Westlaw search would retrieve cases in-
volving disputes about the copyrightability of windows and icons used
by a computer program:
to(99k5) & sy, di(icon & (window portal))
The author believes that Westlaw, with its capacity for key
number searching and WIN, is a slightly better overall tool for finding
cases. This conclusion, however, is largely a matter of opinion; be-
cause the Lexis command interface allows advanced users to save val-
uable time by executing an entire string of commands without waiting
for the execution of each individual command, Lexis may be superior
for certain researchers.
4. Important Copyrightability Cases
As with the list of periodical articles at part II.A.4, this list of
important cases is not meant to be exhaustive. The applicability of
these cases will vary depending on the facts of particular research
projects, but each case contains a valuable explication of one or more
important doctrinal points in the emerging law of software
copyrightability:
* Feist Publications, Inc. v. Rural Telephone Service Co., 494 U.S.
340 (1991).
" Mazer v. Stein, 347 U.S. 201, reh'g denied, 347 U.S. 949 (1954).
" Baker v. Selden, 101 U.S. 99 (1879).
" Sega Enterprises Ltd. v. Accolade, Inc., No. 92-15655, 1993 U.S.
App. LEXIS 78 (9th Cir. 1993).
• Atari Games Corp. v. Nintendo of America, Inc., 975 F.2d 832 (Fed.
Cir. 1992).
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• Computer Associates International, Inc. v. Altai, Inc., 982 F.2d 693
(2d Cir. 1992).
" Brown Bag Software v. Symantec Corp., 960 F.2d 1465 (9th Cir.),
cert. denied, BB Asset Management Inc. v. Symantec Corp. 113 S.Ct.
198 (1992).
" Ashton-Tate Corp. v. Ross, 728 F. Supp. 597 (N.D. Cal. 1989), aff'd
916 F.2d 516 (9th Cir. 1990).
• Plains Cotton Cooperative Ass'n v. Goodpasture Computer Service,
Inc., 807 F.2d 1256 (5th Cir.), cert. denied, 484 U.S. 821 (1987).
" Whelan Associates, Inc. v. Jaslow Dental Laboratory, Inc., 797 F.2d
1222 (3d Cir. 1986), cert. denied, 479 U.S. 1031 (1987).
" Apple Computer, Inc. v. Franklin Computer Corp., 714 F.2d 1240
(3d Cir. 1983), cert. dismissed, 464 U.S. 1033 (1984).
" Continental Casualty Co. v. Beardsley, 253 F.2d 702 (2d Cir.), cert.
denied, 358 U.S. 816 (1958).
" Crume v. Pacific Mut. Life Ins. Co. v. Beardsley, 140 F.2d 182 (7th
Cir.), cert. denied, 322 U.S. 755 (1944).
" Lotus Development Corp. v. Borland International Inc., 831 F. Supp.
223 (D. Mass. 1993).
" Lotus Development Corp. v. Borland International Inc., 799 F. Supp.
203 (D. Mass. 1992).
• Gates Rubber Co. v. Bando American Inc., 798 F. Supp. 1499 (D.
Colo. 1992).
" Apple Computer, Inc. v. Microsoft Corp., 779 F. Supp. 133 (N.D.
Cal. 1991).
• Lotus Development Corp. v. Paperback Software International, 740
F. Supp. 37 (D. Mass. 1990).
• Computer Associates International, Inc. v. Altai, Inc., 775 F. Supp.
544 (E.D.N.Y. 1991), aff'd, 982 F.2d 693 (2d Cir. 1992).
• Manufacturers Technologies, Inc. v. Cams, Inc., 706 F. Supp. 984
(D. Conn. 1989).
* Digital Communications Associates, Inc. v. SoftKlone Distributing
Corp., 659 F. Supp. 449 (N.D. Ga. 1987).
" Broderbund Software, Inc. v. Unison World Inc., 648 F. Supp. 1127
(N.D. Cal. 1986).
D. Citators- Updating Primary Materials
A research task is not completed until the results have been
checked to verify their continuing validity. The primary means for
updating cases and statutes is Shepard's jurisdictional citators.
Although many fields of the law have specialized topical Shepard's
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volumes, copyright law does not.70 The careful researcher therefore
will Shepardize cases on copyrightability using the Shepard's for the
appropriate federal court reporter (U.S., F.2d, or F. Supp.).7 1 To ver-
ify a citation, begin with the most recent Shepard's on the shelf (usu-
ally a red or gold paperback) and work backwards (red paperback ->
gold paperback -> bound volume). Instructions for this task may be
found in the "What Your Library Should Contain" section on the
cover of the most recent Shepard's. The Shepard's volumes list citing
documents using only the citations given in those documents. Thus, a
citation to a Supreme court case by a later case will appear in the
Shepards section covering L. Ed. 2d citations only if the later case
actually gave the L. Ed. 2d parallel citation. Usually the researcher
will get more extensive results by Shepardizing the official citation,
but for completeness it is best to Shepardize each of a case's parallel
citations.72 There are also Shepard's volumes for federal statutes and
regulations that work in essentially the same way.73
Perhaps the easiest way to verify the vitality of a decision is on-
line. Both Lexis and Westlaw contain a variety of citator services.
Shepardizing online has several advantages over updating using
printed sources; online citators have an easier-to-read format, and the
treatment codes are spelled out. Unlike the printed volumes,
Westlaw's version of Shepard's usually provides the first page of the
citing case in addition to the page on which the cited case appears.
Moreover, both Lexis and Westlaw allow the users to restrict their
searches to particular treatment codes or headnote numbers. Using
this feature, the researcher may search for citations to or criticisms of
the material covered by a single headnote within a case.
To access Shepard's on Westlaw, type "sh <citation>"; on Lexis,
type "shep <citation>". While viewing the full text of a case on either
system, the researcher may simply type the relevant command ("sh" or
70. There is a Shepard's Topical citator for U.S. Patents & Trademarks Cases, covering
citations of U.S.P.Q. and U.S.P.Q.2d, but this Shepard's is not specifically devoted to copyright
law, and it is wiser to use the ordinary Shepard's volumes for the federal courts.
71. Shepard's volumes not only provide citing cases, they also provide access to law re-
view articles in major law reviews.
72. Shepard's also publishes a more up-to-date citator, Shepard's Express, that covers fed-
eral cases and gives a more narrative explanation of the cited cases status and authority. Never-
theless, the most current updating is more easily and effectively done online.
73. Not only are Shepard's volumes useful for updating cases, the set may also serve as a
tool for finding additional relevant judicial decisions. Use of Shepard's as a case finder, how-
ever, is a hit-or-miss proposition that leads to many dead ends. This is because, even with
treatment codes, there is no way to determine which cases discuss the cited case in a relevant
context without actually retrieving all of the cases. Finding cases this way can be a laborious and
time-consuming process. Digests and annotated codes, therefore, are a far more effective
method for finding pertinent case law.
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"shep"), without the citation, to receive the Shepard's results. More
current citations may be obtained (on Westlaw only) by typing "sp
<citation>" (Shepard's preview). Citations in Shepard's preview do
not contain treatment codes.
The most current online standard citator services are Insta-Cite
(Westlaw) and Auto-Cite (Lexis). Both are current to within a few
days. By typing "ic <citation>" (on Westlaw) or "ac <citation>" (on
Lexis), the researcher may obtain the direct history and negative indi-
rect history of a case. AutoCite has superior retrospective coverage,
but both are useful for straightforward, current checks on the authority
of a case.
Westlaw's QuickCite and Lexis' LexCite run date-restricted
searches (in the default libraries including all federal cases) for the
citations (and parallel citations) of the cited case. The results of these
searches can sometimes be even more current than Insta-Cite and
Auto-Cite. Westlaw's service is the easier of the two to use (simply
type "qc <citation>"). LexCite is somewhat more difficult to use, be-
cause the researcher must manually transfer to the CITES library
before running the cite-check search. The advantage for this addi-
tional required effort, however, is that LexCite provides A.L.R. cita-
tions to the cited case and covers L. Ed. 2d and United States Law
Weekly (U.S.L.W.) cites.
V. ONIsNE SERVICES
This part briefly surveys the organization of legal materials in the
two major online services and describes two other online services that
may contain information relevant to software copyrightability re-
search. The libraries, files, and databases listed in this part are more
comprehensively discussed in parts III, IV, and VII.
A. Lexis
Most of the materials on the Lexis system that are tailored to
research on copyright issues reside conveniently in the COPYRT li-
brary. COPYRT includes files for cases (FEDCTS), statutes (USCS),
regulations (CFR), the Federal Register (FEDREG), and selections
from the Congressional Record (RECORD). This library also offers
several combined files including ALLREG (the Federal Register and
Titles 19 and 37 of the C.F.R.) and OMNI (federal cases, final rules &
regulations, proposed rules & regulations, and additional materials).
Also found within COPYRT are BNA current awareness files
(BNAPTD (updated daily) and PTCJNL (updated weekly)). Finally,
Lexis provides selected articles and other materials from the commit-
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tee reports and annual meetings of the ABA Patent, Trademark &
Copyright Law Section (PTCLAW) and the American Intellectual
Property Law Associations Quarterly Journal (AIPLA).
A researcher may obtain more specific information on any of the
files within the COPYRT library by selecting the GUIDE file within
the library. Once inside GUIDE, one need only type the number of
the desired file to receive more information concerning the file's
scope and content. If the GUIDE file proves insufficient, one may use
the Lexis hardcopy documentation (which unfortunately is fairly
sparse) or Mead Data Central's customer service telephone line (1-
800-543-6862).
B. Westlaw
Westlaw has a more extensive collection of materials directly rel-
evant to copyright law, but Westlaw does not include all materials
found on Lexis. Thus, to be complete, the diligent researcher might
need to look on both systems. Materials specifically useful for
copyrightability research are found closely grouped together under the
"Intellectual Property" heading listed under "Topical Material" on the
main menu screen. Within the Intellectual Property grouping,
Westlaw has databases such as BNA's U.S.P.Q. reporters (USPQ), all
federal cases (FIP-CS), Supreme Court cases (FIP-SCT), circuit court
cases (FIP-CTA), district court cases (FIP-DCT), and a special file for
the decisions of the Federal Circuit (CTAF). Also in this grouping are
databases containing annotated statutes (FIP-USCA), regulations (FIP-
CFR), and the Federal Register (FIP-FR).
Articles specifically relating to intellectual propefty topics are
found in IP-TP, and Westlaw has the practitioner's treatise Modern
Intellectual Property (2d ed.) (MODIP) and selected Practising Law
Institute materials (PLI-PAT) online. Like Lexis, Westlaw has both
the daily and weekly BNA current awareness tools (BNA-PTD and
BNA-PTCJ, respectively), and Westlaw also has its own current
awareness database (WTH-IP).
Westlaw also contains a host of non-legal databases available
through Dialog. Using Dialog on Westlaw databases, researchers may
access a wealth of non-legal information without needing to learn a
new query language. Information on Westlaw and Dialog on Westlaw
databases may be obtained simply by typing "scope <database
name>". For further information on databases supplied by Dialog, a
researcher may consult the Dialog Bluesheet (a short description of
the database) or, for recently added databases, the Dialog monthly
magazine Chronolog. The printed Westlaw documentation contains
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additional explanations of the Westlaw databases, and when other
methods fail, a telephone call to West's customer service (1-800-
WESTLAW) often yields the necessary information.
C. Other Online Services
Although Lexis and Westlaw are the primary sources of online
information for legal research, there are at least three other online
services that are potentially relevant to legal analysis of software
copyrightability. All three contain predominantly non-legal informa-
tion, but each offers the researcher a unique window into the workings
of the computer industry through ongoing conversations and debates
between casual computer users, "power users" and software develop-
ers. The first of these services is America On-Line, an online system
aimed primarily at personal computer owners. Notably, America On-
Line carries CyberLex and CyberLaw, nationally circulated "elec-
tronic" columns written by attorney Jonathan Rosenoer concerning the
current state of software law. CyberLex and CyberLaw are coupled
with an electronic bulletin board74 that is a forum for debate on intel-
lectual property law as it relates to computer programs. Because the
people who use this system often are quite technologically sophisti-
cated (or employed by companies involved in ongoing software copy-
right disputes), the information available through America On-Line
provides a perspective on the development of copyrightability doctrine
that is entirely different from ordinary legal discourse on the subject.
Two other online services that also cater to personal computer users
are Prodigy and CompuServe. Like America On-Line, these services
frequently offer lively discussions concerning the proper role of copy-
right law and the legal system generally in regulating computer
software.
VI. DREcTORims/AsSOCIATIONS/PEOPLE
People are excellent sources of information. Individuals may
know specific answers to particular research questions, or more often,
they may be able to point the researcher in the right direction. Ac-
cordingly, this section lists several tools for finding people who may
be able to help with copyrightability research.
74. An electronic bulletin board allows individual computer users to leave electronic mail
messages for one another.
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A. Directories
An excellent method for finding individuals with relevant knowl-
edge is a specialized directory, and Directories in Print is a broad
inclusive listing of such directories. Published by Gale Research, Inc.,
Directories in Print provides bibliographic information on directories,
including title, frequency of publication, address of publisher, and
brief summary of content. Directories in Print is indexed by subject,
and a quick search under "Copyright" reveals:
COPYRIGHT DIRECTORY: ATToRNEys, PROFESSORS, GOVERNMENT
AGENCIES, SEARCHERS, CONGRESSIONAL COMMrrEES, CONSUL.
TANTS, AND CLEARINGHOUSES
This storehouse of biographical data covers a wealth of individuals
and organizations interested in various aspects of copyright law and
includes the name, address, phone (and sometimes fax) number for
each individual or organization.
It costs $79.95 and is published biennially (odd years) by:
Copyright Information Services
Harbor View Publications Group, Inc.
440 Tucker Avenue
P.O. Box 1460
Friday Harbor, WA 98250-1460
(206) 378-5128
Another useful directory is Martindale-Hubbell, the well-known
directory of lawyers throughout the United States. Martindale-Hub-
bell is available online on Lexis. Westlaw uses a similar legal direc-
tory called West's Legal Directory. Searching for those lawyers who
list "copyright" or "software law" as a specialty may help to locate
knowledgeable attorneys in a particular geographic area.
B. Associations/Organizations
Associations and organizations that focus on copyright law often
collect information that is potentially useful to a researcher concerned
with software copyrightability. One excellent source for finding such
organizations is the Encyclopedia of Associations. Available both in
print and on Westlaw (EOA), the Encyclopedia of Associations is in-
dexed by subject; for each association listed, the Encyclopedia pro-
vides name, address, a brief description, membership information, and
a list of the associations publications. Among the associations that
might be valuable to the copyrightability researcher are:
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" COPYRIGHT SOCIETY OF THE U.S.A.
Columbia Univ. School of Law
435 W. 116th St.
New York, NY 10017
212-854-7696
Publications: Journal of the Copyright Society, quarterly
(Academic, practitioner, and non-lawyer members; general interest
copyright society)
" INTELLECTUAL PROPERTY OWNERS (IPO)
1255 23rd. St. NW Suite 850
Washington, DC 20037
202-466-2396
Publications: IPO's Washington Brief, twice monthly
(Industry-based group that seeks to strengthen intellectual property
rights, a good source for materials indicating that copyrightability
should be broadly interpreted)
Not to be overlooked as an organizational source is the United
States Government. Various government organizations may have rel-
evant information. Among these are the Copyright Office and the
Congressional subcommittees that deal with copyright issues:
* Senate Judiciary Subcommittee on Patents, Copyrights, & Trade-
marks
• House Judiciary Subcommittee on Intellectual Property & Judicial
Administration
The researcher may quickly find the names of current members
of these Congressional subcommittees in the CCH Copyright Law Re-
porter, the CCH Congressional Index, or the CNGVOT file on Lexis
(GENFED library). The CCH Copyright Law Reporter also contains a
list of current personnel of the Copyright Office.
Periodicals, particularly practitioner-oriented periodicals that
contain biographies of authors, are another valuable source of infor-
mation on individuals. Annual editions of The Copyright Office
Speaks, for example, contain articles about copyrightability and biog-
raphies of the authors.
VII. COMPUTER PROGRAMMING/COMPUTER INDUSTRY
A. Computer Programming/Software Design
For those researchers who need more of an introduction to com-
puter programming than is provided by the sources listed in part I.B.,
supra, there are several valuable texts:
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INTRODUCTORY-NoN-TECHNICAL
" DENNIS LONGLEY & MICHAEL SHAIN, DICTIONARY OF INFORMATION
TECHNOLOGY (2d ed. 1986) (containing definitions of computer ter-
minology and explanations of common computing concepts).
" BEN SHNEIDERMAN, DESIGNING THE USER INTERFACE: STRATEGIES
FOR EFFECTIVE COMPUTER INTERACTION 15-18, 60-62, 326-42
(1986) (describing types of interfaces and rules for designing effec-
tive interface elements; except for the cited pages, much of this
lengthy work is technical).
• PETER S. MNNEL, An Analysis of the Scope of Copyright Protection
for Application Programs, 41 STAN. L. REV. 1045, 1050-57 ("An
Overview of the Design of Application Programs" (1989) (This arti-
cle provides a non-technical overview of the modem software design
process and a plethora of citations to more advanced materials on
software and interface design).
INTRODUCTORY PROGRAMMING TEXTS
" KATHLEEN JENSEN, NIKLAus WIRTH, ET AL., PASCAL USER MANUAL
AND REPORT: ISO STANDARD (3d ed.1983) (230 pp.).
" STEPHEN G. KOCHAN, PROGRAMMING IN C (1983) (373 pp.).
B. Computer Industry
Particularly for practitioners advising clients before litigation be-
gins, it may be important to know and understand the workings of the
computer industry. For example, if a client asks a practitioner whether
the user interface of a competitor's program is copyrightable, the prac-
titioner should resist the impulse to jump immediately to legal materi-
als. Instead, a quick survey of the industry might reveal several
products with features substantially identical to those of the competi-
tor's program already in the market. If so, it may be that even the
competitor itself recognizes that at least some aspects of its interface
are unprotectable. While such information is unlikely to be disposi-
tive, it certainly is valuable.
Several sources can help familiarize the researcher with software
already on the market. Widely available personal computer
magazines such as PC World, Byte, PC Week, Mac User, Macworld,
and Windows are available at newsstands and are well worth their $3-
$5 price as a quick education on the state of the personal computer
software market. Industry trade publications such as Info World, Dr.
Dobbs Computing Journal, and MacWeek provide more detailed, and
often more technical, information. Some of these publications are
available online through Lexis in the NEWS library, ASAPIN file. In
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addition, the Lexis CMPCOM library contains files with a variety of
computer industry-related information.
Westlaw also contains many useful sources of industry informa-
tion. In particular, through Dialog on Westlaw, the researcher may
search the COMPUTER database, which contains selected articles
from a host of computer-related publications. There is also the
Buyer's Guide to Micro Software database (MICRO-SD), which al-
lows a ready comparison between the features of a client's program
and those of competing programs. Another database of special impor-
tance is IDEN, which acts as a "database of databases," enabling the
researcher to seek more specific industry-related data as the research
project may require. Finally, the COPYRIGHT database contains data
taken from actual registrations with the United States Copyright
Office.
CONCLUSION
Because of the rapid increase in the amount of information avail-
able in the legal world generally and in the field of copyright law in
particular, no research guide can be truly comprehensive. Neverthe-
less, by imposing some structure on the dizzying array of extant
materials, the outline and strategy set forth by this guide provides re-
searchers a framework for evaluating and prioritizing the available pri-
mary and secondary sources. It is the author's hope that, after
consulting this guide, the researcher feels more confident and more
enthusiastic about finding answers to the challenging legal questions
presented by software copyrightability.
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APPENDIX A: USEFUL LIBRARY OF CONGRESS SUBJEcr HEADINGS
Computers-Law And Legislation-United States
Computers-Law And Legislation-United States-Bibliography
Computers-Law And Legislation-United States-Bibliography-
Periodicals
Computers-Law And Legislation-United States-Periodicals
Computers-Law And Legislation-United States-Cases
Computer Industry-United States-Bibliography Computer Pro-
grams-Protection.
Computer Software Industry-United States.
Copyright And Electronic Data Processing-United States.
Copyright-Computer Programs-United States
Copyright-Computer programs-United States-Congresses
Intellectual Property-United States
Law-Computer Programs
